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1. Subject Matter Of Opinion 

 

1.1. This opinion relates to the liability for the costs of repair and 

reinstatement retaining wall at 13-15 Park Winding, Erskine. Your 

clients, Bridgewater Housing Association, wish to carry out work 

to design  and construct a replacement wall. 

 

1.2. You act on behalf of Bridgewater Housing Association Limited. 

For convenience I will refer to them as “the Association”. They are 

a social landlord based in Erskine. I understand that the majority of 

the property of the Association was acquired by a large scale 

voluntary transfer from Scottish Homes in 1998. In regard to the 

particular development to which this opinion relates (“the 

Parkwinding Development”), this includes the entirety of the title 

less any houses sold off to tenants under the (now repealed) 

statutory right to buy legislation. This comprises the recreational 

areas, paths and retaining walls. 

 

1.3. The association acts as property factor for the Parkwinding 

Development in terms of the Property Factors (Scotland) Act 

2011. The various owners are obliged to contribute to maintenance 

costs in terms of the title deeds. 

 

1.4. The Retaining Wall. Early in 2018 a section of retaining wall 

located at the rear of the gardens at 13-15 Park Winding, Erskine 

collapsed. The retaining wall is located immediately to the South of 

those gardens. It supports part of the adopted road and associated 

footpath known as Park Winding and this has been constructed at a 

higher elevation to the South. The photographs sent to me show the 

location of the road and this footway which is supported by steeply 

sloping banking and then the retaining wall. 

 

1.5. Ownership. I understand that Number 15 is in private ownership 

whilst Numbers 13 and 14 are in the ownership of the Association. 

Your examination of title indicates that the wall is in the ownership 

of the Association and the owner of Number 15 has no direct 

ownership right in that wall. What this means is that apart from any 

obligations arising from title, statute or otherwise, your clients, the 

Association, are free to repair their own property or to decline to 

repair it, as the case may be.  

 



1.6. The Title of the Association. The title of the Association is 

registered in the Land Register of Scotland under Title Number 

REN12032. 

 

1.7. The Title of the Owner of Number 15. The title to Number 15 is 

registered in the Land Register of Scotland under Title Number 

REN56081. 

 

1.8. The Structural Engineer. I understand that a structural engineer 

appointed by the Association has opined that the adopted 

carriageway and footway are physically supported by, and place 

reliance on, the retaining wall and that the wall and banking form 

an integral part of the public road. For the purposes of this opinion 

I have been asked to assume that this is correct even though this is 

not yet accepted by the local authority. The local authority, 

Renfrewshire Council, has also indicated the retaining wall is not 

presently included within the list of public roads and they have 

declined to adopt the retaining wall. 

 

1.9. Roads (Scotland) Act 1984, s.91. This section is headed 

“Prevention of danger to road from nearby vegetation and 

fences etc. or from retaining walls being inadequate.”. It reads 

as follows: 

 

“(1) Where a hedge, tree or shrub overhangs a road so as 

to— (a) endanger or obstruct the passage of vehicles or 

pedestrians; (b) obstruct or interfere with—  

(i) road users' view of the road; (ii) the light from a 

public lamp; or (iii) a traffic sign; or  

(c) increase the likelihood of obstruction of the road by 

drifting snow, the roads authority may, by notice served 

either on the owner of the hedge, tree or shrub, or on the 

occupier of the land on which it is growing, require him 

within 28 days from the date of service of the notice to 

carry out such work on the hedge, tree or shrub as is 

necessary to remove the cause of danger, obstruction or 

interference.  

(2) Subject to subsections (3) and (4) below, where it 

appears to the roads authority that a hedge, tree, shrub, 

fence or wall on or near a road is in such condition that it, 

or part of it, is likely to cause danger by falling on the 



road, or that a retaining wall (whether or not near the road) 

is in such condition that there is constituted a danger to the 

road or to road users, they may, by notice served either on 

the owner of the hedge, tree, shrub, fence or wall, or on the 

occupier of the land on which it is situated, require him 

within 28 days from the date of the service of the notice to 

carry out such work as will obviate the danger.  

(3) Subject to subsection (4) below, if in the opinion of the 

roads authority the danger referred to in subsection (2) 

above is imminent they may dispense with the service of 

the notice required by that subsection, may themselves 

carry out the work forthwith, and may recover the 

expenses reasonably incurred in so doing from the owner 

or occupier.  

(4) Subsection (3) above does not apply, and subsection (2) 

above does not except in any case with the consent of 

Historic Environment Scotland
 
apply, as regards a wall (or 

retaining wall) forming part of an ancient monument or 

other object of archaeological interest; and any such 

consent may direct that the said subsection (2) shall apply 

in that case with such modifications as may be specified in 

the consent:  

Provided that where in the opinion of the roads authority 

the danger referred to in the said subsection (2) is 

imminent, they may before obtaining such consent (and 

without service of the notice required by that subsection) 

carry out such work, or take such other steps, as will for 

the time being safeguard road users.  

(5) The roads authority may make such contribution as 

they think fit towards any expenses reasonably incurred by 

a person in carrying out necessary work in pursuance of 

subsection (1) or (2) above.  

(6) As soon as may be after the necessity for work under 

this section on a protected tree or on a wall (or retaining 

wall) forming part of a listed building arises and before 

any such work is commenced, the roads authority shall 

give notice of the proposed work to the planning authority:  

Provided that, if in the opinion of the roads authority there 



is imminent danger of the tree or wall falling on the road, 

they may dispense with the giving of such notice.  

(7) Nothing in this section shall impose on the roads 

authority any liability in respect of injury to persons or 

damage to property.  

(8) In— (a) subsection (2) above, “retaining wall” means 

a wall which serves, or is intended to serve, as a support 

for earth or other material on only one side; and (b) 

subsection (6) above—  

(i) “planning authority” has the meaning assigned by 

section 172 of the Local Government (Scotland) Act 1973; 

and (ii) “protected tree” means a tree which is subject to 

a tree preservation order under section 160(1) of the Town 

and Country Planning (Scotland) Act 1997.  

(9) A person upon whom a notice has been served under 

subsection (1) or (2) above may within 28 days of such 

service refer the matter by summary application to the 

sheriff; and the decision of the sheriff on the matter shall 

be final.”  

1.10. I have set out my view below in relation to three questions that 

have a bearing on the wider issue of the responsibility for the 

reconstruction and replacement of the retaining wall. These 

questions are: 

 

(a) If the retaining wall does physically support the road, should 

the wall be regarded as part of the road structure and therefore 

the responsibility and therefore the responsibility of the 

Council for maintenance purposes pursuant to the Roads 

(Scotland) Act 1984, s.1?  

 

The short answer is probably “no” although proof of some 

additional facts could possibly alter that if the retaining 

wall was built at the same time as the road itself was laid 

out and the wall was constructed as an integral part of that 

road. However, what I suggest as the probably answer 

would be reinforced if the facts show the road was a pre-

existing public road at the time of the construction of the 

retaining wall and the retaining wall was erected to lower 

the level of the adjacent ground and render it capable of 



development. may clarify the situation. The mere fact that a 

structure provides support for a road does not, ipso facto, 

render it part of the “road” for the purposes of the 1984 

Act.  

 

(b) The Council has argued that the original construction of the 

retaining wall was inadequate for its purpose and that the 

original design has led to the failure of the wall. I understand 

that the whole of Erskine New Town including the Park 

Winding estate (houses, roads and other infrastructure) was 

constructed at one time by the Renfrew County Council. I have 

been asked if the original design of the wall justify the Council 

not having previously adopted the wall for maintenance, 

notwithstanding that the road and footway were adopted?  

 

The short answer is that I do not know the exact date of 

adoption of the roadway or the constitution of a public 

right of passage over that road so I cannot give a precise 

answer to this question. On the assumption that the 

retaining wall was in place at the point in time when the 

road and footway were adopted by the roads authority, the 

short answer is that it is quite possible that the retaining 

wall was not actively considered for adoption and no 

specification of its construction was ever assessed. However, 

if it was constructed as part of the roadway for the 

purposes of the roadway, there is a reasonable case that it 

should, have been adopted. Again a proof of chronology is 

requited. 

 

(c) My attention has been drawn to the Roads (Scotland) Act 

1984, s.91(2). This is quoted above. It is the equivalent of the 

English provision Highways Act 1980, s.167 which does not 

apply to Scotland. See 1980 Act, s.345(3). I have been asked 

whether this provision would enable the local authority to 

require the Association to restore the retaining wall to such 

condition as would support the road, footway and 

embankment? Or, alternatively, to it relate to a situation in 

which the retaining wall precludes the neighbouring ground 

from collapsing into the roadway?  

 

In short, I think this provision is sufficiently broadly 

framed to permit the requirement of works to be carried 

out whether the retaining wall supports lands and 



precludes them from falling into the adjacent road or, vice 

versa, where the road is precluded from falling into the 

adjacent land. 

 

However, the cause of the collapse of the wall in the present 

case may lead any refusal of the local authority to 

contribute to be regarded as unreasonable as per the case 

Sinclair v Fife Council, 24 August 2012, unreported, 

Kirkcaldy Sheriff Court, available on Westlaw at 2012 WL 

7870293. I attach the transcript in the appendix. There is a 

useful article which I have also attached: Lynn Richmond, 

Reasonableness and the Roads (Scotland) Act 1984, 2012 

SLT (News) 249-251. I think this particularly relevant given 

the cause of the collapse coupled with the fact that the wall 

was originally built, as I understand it, by the local 

authority. 
 

(d) Other matters. I have been asked if I have anything to add. 

 

In short, it is my view that, in principle, a solution may be 

found in the law of delict whether that be the delict of 

nuisance or the delict of negligence. Such cases are always 

fact specific. However, this issue could have an indirect but 

substantial bearing on whether a decision of the local 

authority not to contribute to the rebuilding of the wall is 

reasonable. 
 

2. Opinion 

 

2.1. Retaining Wall Not part of the Road. In my view it is likely that 

the statutory definition of a “road” will not be extended to 

comprise the retaining wall unless there is prof the wall was built at 

the same time as the public road for the purposes of the public road 

and not merely at a later stage to make the adjacent land capable of 

development. Roads (Scotland) Act 1984, s.151(1) defines a 

“road” as follows: 

 

“road” means , … any way (other than a waterway) over 

which there is a public right of passage (by whatever 

means) and whether subject to a toll or not and includes 

the road's verge, and any bridge (whether permanent or 

temporary) over which, or tunnel through which, the road 

passes; and any reference to a road includes a part 



thereof; …”.  

There is nothing in this that expressly extends the definition to the 

retaining wall in the present situation and I doubt if there would be 

an inference to that effect unless, of course, the retaining wall was 

built along with the road itself as part of the road. 

 

2.2. The Title Provisions in Title Sheets: REN56081 and REN12032. 

Whilst these Title Sheets may create an obligation that is 

enforceable inter se by the proprietors in the Park Winding 

development (including, the Association, your clients) to replace or 

repair the collapsed retaining wall, nothing in these titles confers a 

right on the local authority to require your clients (or anyone else) 

to carry out the same works. They are not the owners of any 

benefited property as regards those real burdens, they are not the 

owners of any property benefiting from a statutory right to enforce 

in terms of Title Conditions (Scotland) Act 2003, asp. 9, ss.52 

and 53. Nor are they entitled to enforce any contractual right from 

the constitutive deed as it confers no ius quaesitum tertio upon the 

local authority and is subject to the rules of privity of contract. One 

should recall the maxim stated in Digest, 50,17,73(4) (Quintus 

Mucius): nec paciscendo nec legem dicendo nec stipulando 

quisquam alteri cavere potest. This means “neither by agreeing nor 

by stating a contract nor by stipulating can anyone make a 

provision for another.” That expresses a principle that is part of 

Scots law. Conversely, nothing in these titles could impose an 

obligation on the local authority enforceable by the Association, 

your clients, to carry out the works. 

 

2.3. The Law of Delict relating to Negligence. This area of law 

potentially proves a method of recovery quite separate from the 

rules of the law of property or obligations arsing from statute. One 

may also look to the English law of torts for illustration as the law 

in that jurisdiction is very similar. All cases, of course, are fact 

specific and the courts assess whether a duty of care may be 

established in the circumstances. In this regard two cases appear to 

me to be illustrative of factual situations that are worthy of 

examination as they are similar (albeit not identical) to the present 

state of affairs 

 

(a) Ward v Coope [2015] 1 WLR 4081. 

 



(b) Richard Ian Glenn and Angus Council, Tayside Contracts, 

unreported, 7 January 2013, Forfar Sheriff Court, Sheriff 

Derek O’Carroll, transcript available on Westlaw at 2013 

WL128035. 

 

I have attached the transcripts of both of these cases as an appendix 

to this opinion as they may be of some use.  

 

Of course, causation is a matter that will require to be addressed 

and in this regard I note the report that the Association, your clients 

have already received. 

 

2.3. The Law of Delict and Nuisance. I would add that a separate delict 

of nuisance is also a possibility giving rise to liability for damage 

occasioned by one neighbouring user of land to the property of 

another. By analogy one cold seek to apply this to the roads 

authority who have a responsibility arising from their statutory 

obligation to maintain the road as an adopted road in terms of the 

Roads (Scotland) Act 1984. The matter of nuisance is sometimes 

encountered in the context of an issue of removal of support of one 

plot of land previously received from another. It strikes me, 

however, it could also be used in relation to the issue of the over 

imposition of weight in excess of what is permitted in terms of an 

existing right of support. The road in this case was laterally 

supported by the former retaining wall but, at least according to the 

report obtained by your clients the force imposed by the road 

(presumably as a result of traffic) was in excess of what the wall 

could bear. One can postulate a case of liability where such force 

emanating from a road is an unlawful excess of an existing right of 

support. This is illustrated in the context of a servitude of access 

with an implied ancillary right of support provided to the servitude 

road from adjacent land. This is not a right that may be abused. In 

my view one of the clearest modern statements of the well 

established principles of civiliter exercise and of not unwarrantably 

increasing the burden in a servitude is to be found in Cloy v Adams  

(1998) Paisley and Cusine Unreported Property Cases. 373 per 

Sheriff Smith at 379 relative to a servitude of vehicular access. 

That case was appealed and the opinion of the Sheriff was approved 

by the Sheriff Principal. The Sheriff stated:  

 

“I do not think that a servitude right of vehicular access 

necessarily implies that the right extends to the use of any 



vehicle of whatever size and weight in whatever 

circumstances, causing whatever damage and destruction 

that it might cause to the property of the servient 

proprietor”. 

 

This is a good application of the requirement of civiliter exercise 

and the separate requirement not to increase the burden on the 

servient tenement. I appreciate we are not dealing with a servitude 

of access here but, instead, the public right of passage in a public 

road. However, what was stated on appeal in this case is relevant. 

In the appeal which followed the court also confirmed that the 

servient proprietor in a servitude of access can refer to the law of 

nuisance to interdict excessive use: Cloy v Adams, Stranraer, 20th 

May 1999, Sheriff Principal, 2000 SLT (Sh.Ct.) 39. A similar 

principle is also seen in England where the use of heavy lorries by 

the dominant proprietor on an easement over a dirt track was 

interdicted at the instance of the servient proprietor largely due to 

damage caused to the track and adjacent property by such use of 

lorries: White and Another v Richards, Court of Appeal (Civil), 

[1993] R.T.R. 318; (1998) 68 P & CR 105. 

 

2.4. Roads (Scotland Act 1984, s.91(5): Contribution by the Local 

Authority. This provides: 

 

“(5) The roads authority may make such contribution as 

they think fit towards any expenses reasonably incurred by 

a person in carrying out necessary work in pursuance of 

subsection (1) or (2) above.”  

This is an important provision which may be the most 

significant in assisting your clients’ position. A refusal of the 

local authority to contribute to be regarded as unreasonable 

because of the cause of the collapse – pressure from the road: 

see the case Sinclair v Fife Council, 24 August 2012, 

unreported, Kirkcaldy Sheriff Court, available on Westlaw 

at 2012 WL 7870293. There is a useful article which I have 

also attached: Lynn Richmond, Reasonableness and the 

Roads (Scotland) Act 1984, 2012 SLT (News) 249-251. I 

think this particularly relevant given the cause of the collapse 

(potentially involving issues of negligence and nuisance) 

coupled with the fact that the wall was originally built, as I 

understand it, by the local authority. This provision, coupled 

with this case could be used, I think, to lever out a negotiated 



settlement with the local authority. If they seek to require your 

clients to repair the wall at their own expense, this is the 

section and case that will enable, I think, a reasonable defence 

with reasonable chances of success when coupled with your 

clients’ expert report. 

 

 

I trust that this has made matters clearer.  

 

Please note that this academic opinion is given on a without liability 

basis. 

 

Yours faithfully, 

 

 

PROFESSOR RODERICK R M PAISLEY 

 



APPENDIX 

 
William Grant Sinclair residing at 162 High Street, Dysart. KY1 
2UL, Alison Mary Preston Sinclair residing at 166 High Street, 
Dysart KY1 2UL v Fife Council, Fife House, North Street, 
Glenrothes, Fife KY7 5LT 

Court Ref: B747 
Sheriffdom of Tayside Central and Fife at Kirkcaldy 
24 August 2012 
2012 WL 7870293 

Sheriff J H Williamson 
Kirkcaldy 24th August 2012 
Representation 

 Act: Stewart, QC . 

 Alt: Hawkes , Advocate. 

Judgment 

The Sheriff having resumed consideration of the 
cause FINDS IN FACT ; 

 1. The Pursuers are the heritable proprietors of the 
property known as 166 High Street Dysart, (“the 
Property”), having acquired it in 2008. The Defenders are 
Fife Council, Fife House, Glenrothes. The Defenders are 

the relevant roads authority. 

 2. The Property is bounded by a retaining wall (“the 
Wall”) which runs along the north-west side of the 
Property. The wall retains a section of High Street, Dysart 
(“the Road”). It is over one hundred years old. 

 3. In 1990 an original building on the site was 
demolished to enable the present dwelling house to be 
built. The Wall is the rear wall of the former building. It 
was preserved and left to act as a retaining wall. 

 4. The Road has been adopted by the Defenders 
from Rectory Lane, Dysart to Edington Place, Dysart. 

 5. The Wall is gravitational and approximately 4.2 
metres high. It has a parapet of 1.1 metres above road 
level. There is a drop of approximately 3.1 metres 



between the level of the Road and the Pursuers' garden, 

which forms part of the Property. 

 6. The Wall is constructed in random sandstone 
rubble bedded in limestone mortar and back filled. The 
back fill at the upper reach of the Wall is loose and 
incohesive as a result of road works and the installation of 
services over many years. 

 7. A series of recesses are apparent on the Wall at 
two levels as a result of the earlier removal of joists 
supporting the cross walls of the now demolished original 
building. 

 8. The thickness of the Wall varies, increasing in 
depth. The width at the parapet is approximately 300–
350mm; the width at half-height is approximately 500mm 
and approximately 600mm at the base. There is a batter 
of 1:17 from top to bottom. The Wall would not comply 
with current design standards for unreinforced masonry. 

 9. On 28th December 2009 an 8.5 metre section of 
the Wall collapsed without warning. Following the collapse 
the parapet remained in situ. It collapsed a short time 
later. The debris from the collapse has fallen into the 

Pursuers' garden. 

 10. The collapse of the Wall has caused subsidence 
of the surface of the Road. The bitumen macadam 
finishing the Road surface has cracked. The Road surface 
has been lost entirely in the area immediately adjacent to 
the Wall. A water main and electrical cable have been 
exposed as a result of the collapse. 

 11. Following the collapse the Defenders erected 
metal barriers around the area of the collapse. 

 12. The Wall was visually inspected by the 
Defenders' Highways Department in July 1998. A distinct 
bulge was noted at the lower section of the Wall. The Wall 
was found to be stable. 

 13. Between July 1998 and August 2010 the Wall 
was visually examined by the Highways Department on 



six occasions. The last occasion was on 4th August 2010. 

As at that date the Wall was found to be stable with only 
minor repairs required to the pointing and parapet coping 
stones. 

 14. The Wall was never physically examined by the 
Highways department prior to its collapse, to investigate 
its depth, strength and fitness for purpose. 

 15. The National Register maintained by the Scottish 
Road Works Commissioner discloses that no street works 
have been undertaken on or around the Road since 1999. 

 16. Between 1994–1999 Virgin Media installed cables 
under the roadway at the opposite side of the Road from 
the Wall. 

 17. The sewers, water pipes, gas pipes and electricity 
cables under the Road have been in situ for decades. 

 18. Between 1992 and August 1999 bus No 7, an 
hourly service, ran along the Road. As at August 1999 it 
became bus No13. The bus operated was a Dennis Dart. 
As a consequence of parking on the Road the Dennis Dart 
proved difficult to manoeuvre. Between 2005 and 2007 
the bus company operated the lighter and smaller Optare 
Slim-Line Solo. As at February 2007 a decision was taken 
to re-route service No 13 away from the Road. 

 19. Other than during the periods 1st — 14th July 
2009 and 16th — 30th September 2009 no bus service 
ran along the Road from February 2007. Between these 
dates bus No 13 (Slim-Line Solo) was re-routed to 
accommodate gas repair works in Dysart. It ran hourly. 
Additionally shuttle service No 13D (Mercedes Vario) 
operated a half-hourly service during the peak period 
(7am-9.30am and 3.30pm-6.30 pm). 

 20. Gradual weakening of the Wall occurred over its 
life time. No single factor contributed to its collapse. The 
trigger for the collapse is unknown but the following 
contributed to is demise; the Wall is too thin by current 
design standards for its purpose; removal of crosswalls 



around 1990 reduced the Wall's stability; removal of joists 

and failure to patch the joist pockets reduced the Wall's 
stability; the increase in traffic generally and the use of 
buses along the Road increased the load and consequently 
the stress upon the Wall; backfill material was loose and 
subject to movement; water penetration together with the 
effects of freeze/thaw conditions would have reduced the 
Wall's stability; the mortar jointing at the site of collapse 
was eroded and a some stone missing; the Wall had 
developed a significant bulge at the site of collapse. 

 21. No act or omission on the part of the defenders 
contributed to the collapse of the Wall 

 22. The reinstatement of the Wall is conservatively 
estimated at in excess of £200,000, if the Defenders' 
preferred method of piling is undertaken. 

 23. The reinstatement works could not be completed 
in 28 days and is more likely to take 12 months. 

FINDS IN LAW 

 1. That the Defenders are and on 8th July were the 
Roads Authority as defined in section 151 of the Roads 
(Scotland) Act 1984 and responsible for the management 

and maintenance of the Road. 

 2. The Pursuers own and as at 28th December 2009 
owned the property at 166 High Street Dysart conform to 
Land Certificate title number X. 

 3. The Pursuers are and were on 28th December 
2009 owners of the Wall. 

 4. As at 28th December 2009 the Wall was a 
retaining wall as defined in section 91(8) of the Roads 
(Scotland) Act 1984 . 

 5. That the Defenders served notice under section 
91(2) of the Roads (Scotland) Act 1984 (“the Notice”) 
upon the Pursuers requiring them to; (1) Replace the 
collapsed wall with a new wall and foundation and (2) 
reinstate the damaged road.  

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I700CF0A0E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I700CF0A0E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65


 6. That the Defenders were entitled to serve notice in 

terms under section 91 (2) of the Roads (Scotland) Act 
1984 and did so on 8th July 2010 in relation to the Wall. 
They have no such entitlement in relation to the Road. 

 7. Given the nature of the reinstatement work the 
specification contained in the Notice was reasonable. 

 8. That the requirements of the Notice are 
unreasonable. 

THEREFORE quashes the Notice in terms of Crave 1 of 
the Initial Writ; Dismisses all other pleas-in-law; Assigns 
5th October 2012 at 10.00 am within the Sheriff Court 

House, Whytescausewayside, Kirkcaldy as a hearing on 
the question of expenses and to consider sanctioning the 
cause as suitable for the employment of Senior and Junior 
Counsel. 
Sheriff J H Williamson 
Note: 

Statutory Framework: 
The Roads (Scotland) Act 1984 provides, so far as is 
relevant to these proceedings; 
S91 (2) Subject to subsections (3) and (4) below, where it 
appears to the roads authority that a hedge, tree, shrub 
fence or wall on or near a road is in such condition that it, 
or part of it, is likely to cause danger by falling on the 
road, or that a retaining wall (whether or not near the 
road) is in such condition that there is constituted a 
danger to the road or road users, they may, by notice 
served either on the owner of the hedge, tree, shrub, 
fence or wall, or the occupier of the land on which it is 
situated, require him within 28 days from the date of 
service of the notice to carry out such work as will obviate 
the danger. 
S91 (8)(a) subsection (2) above, “retaining wall” means a 

wall which serves, or is intended to serve, as a support for 
earth or other material on only one side. 
S91 (9) A person upon whom a notice has been served 
under subsection (1) or (2) above may within 28 days of 
such service refer the matter by summary application to 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
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the Sheriff; and the decision of the Sheriff on the matter 

shall be final. 
S136 Except where and in so far as otherwise expressly 
provided in this Act, a notice issued or served by a roads 
authority under this Act regarding the doing of anything in 
relation to land, shall— 
  
(a) so far as necessary and reasonably practicable give 
details, including the location of the land; 
(b) so far as is necessary and reasonably practicable 
specify the nature of any works which have to be carried 
out and of any requirements which have to be met; 
(c) specify any period within which the notice has to be 
complied with; 
(d) state any power of the authority, if the notice is not 
complied with, to enter the land and carry out the works 
specified in the notice and to recover their expenses in so 
doing; and 
(e) intimate any right of appeal under this Act to the 
notice. 
Cases Referred To; 
Allen & Sons Billposting Ltd v Corporation of Edinburgh 
1909 SC 70 

Glasgow Corporation v Glasgow Churches Council 1944 SC 
97 
Rodenhurst v Chief Constable of Grampian Police 1992 SC 
1 
Text Books Referred To; 
McPhail, Sheriff Court Practice, 3rd Edition, paras 26.06 to 
26.09 
Pursuers' Evidence 

1 WILLIAM GRANT SINCLAIR gave evidence. He 
confirmed that he was the owner of 166 High Street 
Dysart. He accepted that the Wall formed part of his 
property and was the owner thereof. He understood the 
Wall to be a retaining wall. Prior to the collapse there had 
been no issue with the Wall. It had been regularly 
inspected by Fife Council and no remedial works had been 
brought to his attention. He had carried out no repairs or 
any work which may have undermined the integrity or 
stability of the Wall. After the collapse he assumed 
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responsibility for reinstatement to rest with Fife Council. 

When it became apparent that the responsibility was his 
he checked to see if his insurers would underwrite the 
cost. His insurers refused to do so. He thereafter 
attempted to persuade Fife Council to accept responsibility 
and effect repairs. Fife Council refused to do so and 
served the Notice (production 5.1.2) in terms of the Roads 
(Scotland) Act 1984 requiring him to carry out the 
necessary work to replace the Wall with a new wall and 
repair the Road. He was of the opinion that the Notice was 
not sufficiently detailed in specifying the necessary works. 
No detailed engineering requirements were provided in 
relation to height, width and strength. No load bearing 
details were provided. While the Notice required him to 
contact and agree with all affected service providers 
namely BT, Scottish Gas, Scottish Water, Scottish Power 
and Virgin Media he was not in a position to do so. He 
accepted that he was informed by the Notice that he 
should contact Mike Loftus, Lead Officer, Structures Asset 
Management at Fife Council who would advise on what 
work is required and approve any plans for the 
reinstatement works. Even if he were in a position to carry 
out the works it was inconceivable that he could comply 

with the time limit of 28 days. 
2 He explained that historically buses used the Road. He 
accepted that the service 13 was rerouted in February 
2007. He thought that both service 13 and 13D operated 
throughout the period of the gas works. During the period 
of the gas works the Road was used as a rat-run 
significantly increasing the normal volume of traffic. He 
identified the type of buses used and spoke to their 
technical data. Fife Council Refuse Department operated 
25 ton bin lorries along the Road. 
3 In all the circumstances he considered that it was 

unreasonable for him to be expected to undertake the 
reinstatement works and that the Notice lacked 
specification enabling him to comply with it. 
4 Karen Ann Brodie spoke to being a tenant between 
March and August 2009. She recalled an engineer from 
Fife Council inspecting the wall during her tenancy. She 
pointed out a large crack in the Wall. She recalled buses 
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using the Road during the latter end of her tenancy. She 

thought they were big buses. She recalled refuse lorries 
using the Road and sometimes going too fast. She was 
unaware of any parking restrictions on the Road around 
the time of the gas works. 
5 Robert Kay has been a resident of Dysart for eight 
years. He explained that the Road is too narrow for heavy 
traffic. It has always been a bus route. He spoke to the 
sizes of the buses using the Road. He was unsure of the 
frequency of the buses during the gas work period. He 
explained that parked cars made it difficult for busses to 
travel along the Road. He could not speak to the condition 
of the Wall prior to its collapse. 
6 Lewis Kay explained that he was a taxi driver and lived 
directly opposite 116. He recollected that traffic was 
diverted along the Road while gas works were undertaken 
at Normands Road between July- October 2009. During 
that period he said Buzz buses used the Road. During that 
period HGV lorries used the Road. He could not speak to 
the condition of the Wall prior to its collapse. 
7 James Moodie a Chartered Civil Engineer with 
Structural Services Unit, Fife Council confirmed production 
5/2/1 to be planning approval for the development of the 

Property. As the boundary of the Property formed a 
retaining wall an easement strip was insisted upon for 
inspection of the Wall. Access was granted for inspection. 
8 David Scott B.Eng, AMIC, CEng, MIStructE was called 
as an expert by the Pursuers. He identified production 
5/6/2 as his CV and production 5/4/1 as a report he 
prepared following upon his inspection of the Wall. I had 
no hesitation in accepting him as an expert. I do not 
intend to rehearse Mr Scott's evidence because in fact 
there is little dispute between the competing experts as to 
the cause of the collapse. I therefore intend summarising 

his conclusions. 
9 Mr Scott was of the opinion that the collapse was 
centred on a bulge identified in the Wall and was a 
‘punching’ type failure. In other words the downward 
pressure of the road had caused the loose fill behind the 
wall to explode out through the weak point around the 
bulge. This in turn caused the Wall, parapet and roadway 



above to collapse. In essence this was caused by the 

following factors; (a) the initial rudimentary construction 
of the Wall afforded relatively limited resistance to lateral 
loading; (b) the Wall had been raised over a period of 
time and there had been a subsequent increase in 
retained material;(c) a zone of loose, cohesionless fill 
immediately behind the upper part of the Wall, either as a 
result of road widening or associated with the installation 
of modern services;(d) the removal of joists abutting the 
low side of the wall during previous development which 
formerly provided some degree of lateral support;(e) the 
introduction of heavy traffic along this section of the High 
Street including buses and the consequent increase in 
lateral pressure on the rear face of the Wall. 
10 The following factors whilst contributing to the collapse 
were of less significance; (a) water penetration due to 
run-off from the Road, which may have had a detrimental 
effect on the mortar; (b) ground borne vibration due to 
heavy vehicles using the road. 
11 Mr Scott discounted any failure to maintain the Wall, 
the presence of former joist pockets in the masonry and 
water pressure as contributing to the collapse. 
12 Mr Scott spoke to the principles and effects of Ground 

Borne Vibration upon structures. He was unable to give 
empirical evidence as to what if any effect GBV would 
have on the Wall describing is only as a feasible 
contention. 
13 Mr Scott was unable to say that there was a single 
trigger was for the collapse. 
Defenders' Evidence 

14 Mike Loftus BSc (Hons), CEng, MICE Lead Officer, 
Structures Asset Management, Fife Council gave evidence. 
He spoke to his report, defenders' production 5/5. Again I 
do not intend to rehearse his evidence, but to summarise 
his position as to the cause of the collapse. 
15 Mr Loftus inspected the Wall post collapse. He noted 
the infill material to be dry loose and granular, which 
indicated to him little water penetration. He would have 
expected it to settle and cause no threat to the Wall. He 
explained that the Wall was a remnant of the earlier 
building. The removal of cross walls would have reduced 



the Wall's stability as they acted as props. Gradual 

deterioration of the mortar and masonry would undermine 
the stability and strength of the Wall. The Wall was built 
empirically and not to present day engineering standards. 
It was not designed to retain the soil plus the live loading 
on the road. 
16 Mr Loftus explained that the Wall was subjected to 
examination biannually between 1998 and 2009. The last 
inspection was in August 2009, only four months prior to 
the collapse. What is described as a minor bulge was 
noted as far back as 1998. It had been monitored, 
reported as unchanged and raised no cause for concern. 
His investigations disclosed that only minor bitumous 
repairs had been carried out at the site of the collapse and 
no public utility works undertaken in the last ten years. 
17 In conclusion he was unable to identify any single 
trigger for the collapse but accepted that all of the factors 
spoken to by him must have contributed to the collapse. A 
lack of maintenance could not of itself have caused the 
collapse. 
18 The Notice had been served by Mr Dall. Any rebuilding 
work would have to meet his technical approval. He spoke 
to the process of obtaining technical approval. Given the 

magnitude of the reinstatement works he accepted that 
the pursuers would need to instruct a design engineer and 
building contractor. They would be unable to undertake 
the process themselves. He explained the requirement to 
meet either BSI or Eurocode standards. He accepted that 
the Notice was not specific, but it gave general notice of 
the requirement to reinstate the Wall and Road. The 
Notice could not contain greater specification as to do so 
may be tantamount to imposing a design solution on the 
pursuers. 
19 He explained that the Council would prefer that the 

Wall was rebuilt using piling. The cost of the project was 
estimated by a contractor on an informal basis to be in 
the region of £250,000. He accepted that the finished 
product would be described as betterment rather then 
reinstatement. 
20 Mr Alan Houliston a chartered civil engineer 
employed by the defenders in their Structures and Asset 



Management division gave evidence. He is responsible for 

supervising the inspection scheme for structures related 
to highways. This includes retaining walls and the Wall. 
The structures are inspected for safety reasons and the 
inspections are carried out to national guidelines. The 
inspections are visual and carried out every two years. 
The inspectors are qualified to HNC level or through the 
Clerk of Works scheme. They are guided by and must be 
familiar with the Bridge Inspection Manual, which 
describes how to classify the severity of any defects on an 
objective basis. The classification system stipulates a 
scale of 1–5; 1-nothing of note; 2-minor; 3-moderate; 4 
and 5 — urgent attention required. In carrying out the 
inspection the inspector must get as close as possible to 
the structure. They must review the preceding report 
before embarking on the new one. 
21 Mr Houliston was referred to production 5/2/2 being 
the record sheets of the inspections of the Wall between 
April 1998 and 2009. The inspection carried out on 8th 
July 2009 recorded a level 2 bulge in the Wall. No action 
was deemed necessary. Thereafter the salient features of 
the subsequent inspections were; 19th April 2000 — no 
change; 13th February — no change. No mention in the 

report of the existence of the bulge; 2nd January 2004 — 
no change. No mention of the bulge. Mr Houliston carried 
out this inspection personally and could not recollect 
seeing a bulge; 27th September 2005- again carried out 
by Mr Houliston. Bulge noted as minor, no action deemed 
necessary; 16th August 2007 — bulge noted. Again 
described as minor. Worthy of monitoring but no action 
necessary. Erosion noted to both stone and pointing; 4th 
August 2009 — again bulge noted as minor and no action 
required. 
22 In Mr Houliston's opinion the seriousness of a bulge in 

a wall depends on a number of factors including size and 
location. The general practice is to monitor bulges if they 
do not warrant taking out and rebuilding. There was 
nothing in the inspections that suggested anything other 
than monitoring was appropriate. If cracks alongside the 
bulge had been evident then intervention may have been 
required. The behaviour of masonry walls is difficult to 



predict. Walls which look stable can suddenly collapse. 

Equally walls which look in poor condition can be perfectly 
stable. Bulges can develop and settle. In these 
circumstances collapse is not inevitable. Even with the 
benefit of hindsight and reviewing the inspection reports 
there was nothing to indicate that intervention was 
appropriate. There was nothing in the inspection reports 
to indicate that the Wall was in danger of collapse. 
23 Gary Moyes Lead Officer, Transportation Services, 
Fife Council gave evidence. He explained that before a bus 
route was authorised his department would consider the 
whether or not there should be any height weight or width 
restrictions on the proposed vehicles having regard to the 
proposed route. If necessary the Council would run a test 
bus along the route. He explained that between 1992–
1997 service K7 ran hourly along High Street/Edington 
Place. The vehicle used was a 29 seater. From 1997–2005 
the K7 became No 13 and used the same route and 
frequency. The vehicle operated was a Dennis Dart. 
Following complaints about access to and from the Road 
from 2005–2007 a smaller Optare Slimline Solo bus was 
operated. In February 2007, as a result of continued 
access problems a decision was made to reroute service 

No 13 away from the Road. From February 2007 until a 
brief period in2009, no bus service ran along the Road. As 
a result of repairs to gas mains buses again ran along the 
Road during the middle fortnight of July 2009 and the last 
fortnight of September 2009. Service No 13 ran along the 
Road hourly operating a Slimline Solo and a shuttle bus 
ran half-hourly during the peak periods (7am-9.30am and 
3.30pm-6.30pm) operating a Mercedes Vario. 
24 Ian Buchanan Smith, Traffic Management Lead 
Officer, Fife Council explained that his remit was to ensure 
the safe movement of traffic throughout the Fife area. He 

was responsible for the preparation of Road Traffic Orders 
. These orders regulate inter alia speed, height and height 
restrictions. They are used to affect road closures. So far 
as the Road is concerned there are no height/weight 
restrictions. From 2004 a speed limit of 20mph has been 
in effect. A survey in 2008 disclosed that 525 vehicles had 
use the Road in a 24 hour period. The Road is not a 



through road and used by local traffic only. Although 

buses ran along the Road during the gas works period the 
route was not signed as a diversion route. The diversion 
route was along Normand Road, Dysart. The Council have 
never considered the Road for widening. He was unaware 
of any distress to the road or any dangers presented by 
the Wall. He was aware that the Wall was subject to 
regular inspection. He explained that stress on a road can 
be reduced by lower the speed of traffic along it. 
25 Alan Baker, Chartered Engineer gave evidence. His 
CV forms production 6/2/2. He prepared two reports 
which form productions 6/1/3 and 6/1/4. They speak for 
themselves. I do not intend to rehearse them and intend 
only rehearsing the salient features of Mr Baker's 
evidence. In fact other than on four issues Mr Baker 
largely agrees with the opinion of David Scott. 
26 Mr Baker explained that the Wall would not comply 
with current design standards for unreinforced masonry. It 
was to thin, even at its deepest point for the purpose it 
now served namely supporting the Road. Unreinforced 
masonry is not the preferred option for retaining walls. 
The depth of the Wall is in his opinion the fundamental 
reason for the collapse. The other factors impacting on 

and contributing to its demise were; the gradual 
weakening of the Wall over time; the poor construction of 
the Wall; the removal of the crosswalls around 1990; 
penetration of the Wall by water; the cohesionless nature 
of the backfill; the passage of vehicles over the Road and 
a lack of maintenance of the Wall. He did not accept that 
the passage of buses over the Road during the gas works 
could be a single trigger. 
27 He did not accept that there was any one trigger 
causing the collapse of the Wall. All of the above factors 
brought the Wall to the point where the imposed loadings 

had overcome its resistance. Having reviewed all the 
material available to him and having examined the Wall 
he concluded that the Wall was a “collapse waiting to 
happen”. Particularly so when it was appreciated that the 
collapse occurred at a point devoid of support and 
identified as in the area of the bulge. 



28 He explained that bulging in a masonry wall was not 

uncommon. Bulges can settle and cause no instability. The 
existence of a bulge in this wall would highlight the need 
for careful monitoring and scrutiny. The thickness of the 
Wall was not apparent from a visual inspection. Good 
engineering practice dictated that a test bore be 
undertaken to determine the thickness of the Wall and its 
suitability for the purpose it presently served. 
29 Robert McLellan , Head of Transportation and 
Environmental Services, Fife Council explained that before 
service of the Notice he independently confirmed the 
ownership of the Wall and the reasons for its collapse. He 
explained that if the Council were at fault then they would 
consider meeting the cost of repair either in full or part. 
By way of example if a Council owned JCB had collided 
with and caused the collapse of the Wall then the Council 
would repair at their expense. In this case the Council had 
sought to negotiate with the owners to no avail and 
accordingly the Notice had been served. He was satisfied 
that there was no responsibility on the Council either for 
the collapse or cost of repair. 
Pursuers' Submissions 

30 This application relates to a notice issued to the 

pursuers by the defenders as roads authority 
under section 91(2) of the Roads (Scotland) Act 
1984 which provides: 
Subject to subsections (3) and (4) below, where it 
appears to the roads authority that-a retaining wall 
(whether or not near a road) is in such condition that 
there is constituted a danger to the road or to road users, 
they may by notice served either on the owner of the … 
wall or on the occupier of the land on which it is situated, 
require him within 28 days from the date of the service of 
the notice to carry out such work as will obviate the 
danger.” 
31 Section 91(8) defines “retaining wall” as “a wall which 
serves or is intended to serve as a support for earth or 
other material on only one side”.  
32 It is not in dispute that the pursuers are owners of the 
wall, part of which has collapsed, adjacent to their 
property at 166 High Street Dysart or that the wall is a 
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retaining wall which supports the ground behind it over 

which the High Street runs. 
The Notice 
33 The notice is No. 5/1/2 of process. It records that the 
retaining wall at 166 High Street in the pursuers' 
ownership is in such a condition that it there is constituted 
a danger to the road or road users. It requires them 
“within 28 days of service of the notice to carry out such 
work as will obviate the danger”. “Details of necessary 
work” are set out. These are: “(1) Replace the collapsed 
wall with a new wall and foundation; (2) reinstate the 
road”. The notice goes on to require that the pursuers 
adhere to specified conditions. The first is that prior to 
works commencing they contact a certain officer, Mr 
Loftus in the defenders Transportation Services who 
“will advise on what work is required also approve any 
plans for the new foundation and wall as required for the 
reconstruction.” The second condition requires them 
to “contact and agree with all affected service providers … 
what is required with regard to safeguarding the affected 
plant and who is to carry out this work”. The remaining 
conditions require the pursuers to apply for a formal road 
closure and to supply a name and address for invoicing 

purposes. 
34 The application is made under section 91(9) of the Act 
which provides: “A person upon whom a notice has been 
served under sub-section (1) or (2) above may … refer 
the matter by summary application to the Sheriff and the 
decision of the Sheriff shall be final”.  
Scope of referral 
35 Section 91(9) does not confer in terms a right of 
appeal. However, it is the only means whereby the 
recipient of a notice may challenge or take issue with its 
requirements. In this regard it is notable that no specific 

grounds of referral are provided (error in law, incorrect 
material fact etc.). It is accordingly submitted that it 
provides a general right of referral. The applicant may 
raise any matter relevant to the notice which has been 
served. There is no restriction on the grounds of referral 
although it is accepted that the basis of referral must be 
the notice or some aspect of it or the circumstances in 
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which it was issued with which the applicant is aggrieved. 

It should be noted that service of a notice is a matter for 
the discretion of the roads authority. Accordingly, it must 
be open to the recipient to argue in a referral to the 
sheriff that in the particular circumstances the authority 
acted unreasonably or unjustifiably in exercising its 
discretion to serve a notice. The court is entitled to 
consider the factual basis or merits of the decision which 
in the present case would cover the cause of the collapse. 
It can consider whether it would be expedient or 
reasonable to uphold the notice. 
36 Sheriff Hall after a debate in this case at the instance 
of the defenders upheld this approach (p.14 of Note) and 
allowed a proof on averments in article 6 relative to 
causation of collapse. On that basis the legal basis of the 
scope of the appeal is settled. However, reference is made 
to the authorities in support of that approach. McPhail, 
Sheriff Court Practice at paras. 26.06, 26.07 and in 
particular, para. 26.08. In that paragraph reference is 
made to Glasgow Corporation v Glasgow Churches Council 
1944 SC 97 . Attention is drawn to the judgements of Lord 
Jamieson at p.117–118 , 123 and Lord Justice-Clerk 
Cooper at p.124 and 125 . It was held in that case, 

relating to the sheriff's role as confirming authority in 
respect of bye laws, that he was entitled to consider the 
reasonableness and expediency of what was proposed in 
the bye-law and not merely whether it was ultra vires . 
37 Reference is also made to certain observations by Lord 
Justice-Clerk Ross delivering the opinion of the court 
in Rodenhurst v Chief Constable of Grampian Police 1992 
SC 1 . The issue in that case was whether there was an 
appeal from the sheriff to the sheriff principal and the 
Court of Session in relation to an appeal against the 
decision of a chief constable to revoke a firearms 

certificate. That involved consideration as to whether the 
sheriff was acting in an administrative capacity. At p. 
9 the Court recognised that the proceedings originated in 
an administrative act by the chief constable so that when 
an appeal was taken against his decision the sheriff is 
exercising an appellate jurisdiction. That, it is submitted, 
is the position in this application. Later at p.10 , the Court 
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contrasted the legislation in an earlier case ( Allen & Sons 

Billposting Ltd v Corporation of Edinburgh 1909 SC 70 ) 
where the only ground of appeal provided was whether 
the authority had reasonably exercised its discretion with 
that in the case before them where there was merely 
provided a right of appeal without grounds. They 
explained that in these circumstances, it was incorrect to 
say that the court could only interfere where there had 
been an unreasonable exercise of discretion. That, it is 
submitted, applies to the present case. 
38 While the subject matter of the Glasgow Corporation 
case was different, it is submitted that the approach in it 
supports the proposition that the grounds of referral and 
the role of the sheriff are not to be narrowly construed. 
Rodenhurst is similarly supportive of the same approach. 
In other words, it is not simply a question whether the 
wall is in such a condition that it is a danger to road users 
and whether the recipient is the owner as is maintained by 
the defender. Rather the sheriff must consider, if raised, 
the factual circumstances giving rise to the notice and 
determine the reasonableness or expediency of the notice 
and its requirements being imposed on the pursuers in the 
circumstances of the case. In that regard he must 

consider the evidence before him relating to events giving 
rise to the notice including the cause of the collapse. This 
is of particular relevance to the pursuers' case in article 6 
which contends that to a material extent collapse was 
contributed to by factors not attributable to the pursuers, 
that is factors relating to the use of the road, and the 
nature of the material under the road. The pursuers 
maintain that in these circumstances, the imposition of 
the requirements in the notice is unreasonable and 
unjustified. These issues will be addressed shortly but it is 
important to stress that there is no other mechanism 

whereby the pursuers can challenge the reasonableness or 
expediency of the notice on that basis. There was some 
reference in evidence (McLennan) to the ability of the 
roads authority to contribute to the cost of repairs in the 
context of the defenders being partially responsible for the 
collapse. That refers to section 91(5) but it is evident from 
the terms thereof that that is purely a matter for the 
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discretion of the roads authority. That is not a mechanism 

or remedy available to the pursuers. 
39 It might be suggested that comparison with section 
93 indicates that a narrower construction should be given 
to the scope of a section 91(9) referral. Both provisions 
relate to dangers relating to roads. Section 
93(1) empowers the authority to take steps and recover 
the expenses thereof (cf section 91(2) ). In these 
circumstances it is quite appropriate that the referral 
provision in section 93(6) (a) is in the terms it is 
in. Section 93(2) requires the occupier to take such steps 
as may be so specified as to remove the risk of injury. The 
right of referral is found in section 93(6) (b) . It is a 
general referral. The only difference with section 91(9) is 
the reference to a person who considers that he should 
not be required to take the specified steps. That is of no 
materiality and provides no reason to restrict the scope 
of section 91(9) . The whole purpose of the right of 
referral is that it enables a person served with a notice to 
challenge the requirements in the notice, that is, to enable 
the owner to argue that in the circumstances the 
requirement in the notice should not be imposed on him. 
It is general right of referral. It should not be construed 

narrowly. In this regard it should be borne in mind that a 
limited period is allowed for referral and the sheriff's 
decision is final. 
Legal Issues 
40 Before addressing causation, there are a number of 
other important legal issues to revisit. These were 
addressed by Sheriff Hall after debate. These relate to the 
requirement to reinstate the damaged road and the lack 
of specification of the work required in the notice. On the 
first issue, the sheriff held that the pursuers' case that the 
notice could not lawfully require the reinstatement of the 

road was relevant. Curiously, he considered that evidence 
required to be heard on this matter which it is submitted 
is a pure matter of law. There is a consequential issue as 
to the effect on the validity of the notice of a decision that 
works to the road cannot lawfully be the subject of a 
notice. 
Reinstatement of the road 
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41 The argument is that the defenders have no power 

under section 91(2) of the Act to require the pursuers to 
reinstate the road. The notice is served on the owner of 
the wall because it is in such condition that it is a danger 
to the road or road users. As owner, he can be required to 
carry out the necessary work. However, the same is 
patently not the case with the road. He does not own the 
road or the solum. He is not responsible for its 
maintenance; the defenders are as roads authority 
under section 1(1) of the 1984 Act. The pursuers cannot 
simply proceed to go in and carry out reinstatement of the 
road yet that is what the notice purportedly requires them 
to do. 
42 It is acknowledged that persons other than the roads 
authority may obtain the consent of the authority to carry 
out work in or excavate under a public road subject to 
conditions. That is clear from the terms of section 56 of 
the 1984 Act. Reference is made to subsections (1), (2) 
and (4) . In terms of the latter provision, specific 
reference is made for making good of damage occasioned 
by the works. None of this entitles the authority to insist 
on reinstatement of the road in the notice. It might be 
argued that service of the notice is authority or consent to 

undertake the work to the road. However, that contention 
is misguided. The two provisions ( section 91 and 56 ) are 
quite separate and distinct. Section 91(2) empowers the 
imposition of a requirement on the owner of the wall. The 
notice orders the pursuers to do certain work; it is not a 
matter of choice. Further it purports to impose a condition 
effectively requiring the agreement of council officers to 
any proposed works. The pursuers would require obtaining 
consent under section 56 to any works to the road. Such 
consent cannot be constituted or given in advance by 
service of a notice which imposes a requirement to carry 

out work to the road. The authority would require knowing 
precisely what work is proposed before they could 
consent. Conceivably, if there was disagreement as to the 
nature of the work required there could be an impasse. 
That the two provisions are separate and distinct is clear 
from a consideration of the terms of sections 140(1) (e) 
and (f) and 140(6) (a) and (b) . Accordingly, the 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6F8DD590E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FC31660E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FC31660E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FC31660E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FC31660E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FC31660E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I7004DA50E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I7004DA50E44A11DA8D70A0E70A78ED65


defenders cannot in a section 91(2) notice validly impose 

a requirement to reinstate the road. They have no power 
to do so. 
43 There is an additional factor relating to the possible 
impact on service apparatus under the road. The notice by 
condition purports to impose a requirement to agree with 
named utilities who, presumably, have pipes and cables 
under the road, steps to safeguard that plant. Mr Scott 
explained that a water pipe and electricity cable is within 
the fill under the road close to the area of collapse and 
this is visible form the photographs. The problem as 
explained by Mr Sinclair and accepted by Mr Loftus is that 
he is in no position to secure the agreement of these 
providers who would require to be satisfied that their 
apparatus would be protected. In this regard as with the 
road, a third party such as the pursuers could not simply 
instruct contractors to go in and do work which might 
involve movement of or interference with such apparatus. 
Severability 
44 The important issue which then arises is that if, as 
submitted, the defenders did not have power to require 
the pursuers to reinstate the road in terms of the section 
91(2) notice, what is the effect on the notice? Is the 

requirement to replace the wall — assuming that it is, in 
itself, valid — severable so that it might survive if the 
requirement in respect of the road is unlawful. That 
question must be answered in the negative. It is patently 
obvious that it would not be practicable for the 
requirement in respect of the wall to be implemented if 
that in respect of the road could not lawfully be imposed. 
One could not replace the wall without also repairing the 
road. Mr Loftus agreed that both components would 
require to be done by the same contractor. It is not 
possible to sever the notice. Accordingly, the effect would 

be that the whole notice should be quashed whether or 
not the requirement in respect of the wall is effective and 
valid. 
Specification 
45 The next issue is that of specification of the work 
required in the notice. The second paragraph simply 
repeats the statutory wording. The “details of the 
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necessary work” are listed — replace the collapsed wall 

with a new wall and foundation and reinstate the damaged 
road. No more is specified. Where section 91(2) refers to 
“ such work as will obviate the danger” that carries the 
implication that some form of specification is required. It 
is submitted that more specification is required than is 
given in this notice which does no more than state the 
obvious in terms of replacement and reinstatement. In 
this regard one must bear in mind the serious 
consequences for the recipient. On any view, significant 
works are required with significant cost implications albeit 
parties' estimates vary widely. The recipient must be 
given some detail of what is required. It is not suggested 
that a detailed contractual specification is necessary. 
However, it is clear from Mr Loftus's evidence that the 
wall will require to comply with certain standards in terms 
of construction and design and traffic loading. He assumed 
that the same would be the case with the road although 
no detail was given on that. Reference was made to a 
design manual for roads and bridges. The problem is that 
the notice says nothing other than a reference in a 
purported condition that Mr Loftus “will advise on what 
work is required and also approve any plans … ” That does 

not tell the Sinclairs what is required. 
46 Mr Loftus' position is that it is for the pursuers as the 
persons doing the works to arrange the design of the 
works and then submit that for approval by the Council. 
That was the practice of the Council. They would not 
countenance the occupier simply doing the work. There 
had to be compliance with standards. However, the 
difficulty remains that the notice, mirroring the statutory 
provision, does require the recipient to do the work. The 
only reference to detail is in the condition. Even there it 
simply advises that Mr Loftus will advise what is required. 

It is obvious that what might be proposed by the 
recipients might not meet with the approval of the 
Council. Given the nature and estimated cost of the piling 
option for replacement of the wall considered by the 
Council and Mr Scott's observations thereon, it is not 
fanciful to contemplate that agreement might not be 
reached. Mr Loftus accepted that until the recipient knows 
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what is acceptable and obtains Council approval he cannot 

do any work to comply with the notice. While the 
defenders could ultimately go in and do what work they 
considered was required by the notice in terms of section 
140(1) (g) of the Act and seek to recover the expense, 
the whole purpose of the Notice procedure is to seek to 
have the owner do the work. That purpose is defeated if 
the notice is so worded, as here, that the owner cannot do 
what he considers is required without the prior approval of 
the roads authority which approval might not be 
forthcoming and cannot be compelled. 
47 It was suggested at debate that in order to found a 
challenge to specification, it was necessary to address the 
reasonably practicable approach in section 136 of the Act. 
However, that is not pled by the defenders and it was not 
maintained in evidence that it was not reasonably 
practicable to say more than was said. The pursuers' 
argument is not with the level of specification but with the 
absence of any specification. 
Conditions 
48 It is to be noted that any content which the notice has 
in respect of specification is found in the condition noted 
at the first bullet point. For the reasons explained that is 

not sufficient. However, in any event, it is submitted 
that section 91 does not empower the roads authority to 
issue a notice under section 91(2) subject to conditions. 
In that regard it may be contrasted with, for 
example, sections 56 and 61 of the Act. More widely it 
may be contrasted, for example, with the powers of a 
planning authority to attach conditions to a grant of 
planning permission under section 37 of the Town and 
Country Planning (Scotland) Act 1997 or the power of a 
licensing authority to attach conditions to a grant of a 
licence issued under para. 5(1) (b) of Schedule 1 to the 

Civic Government (Scotland) Act 1982 . The difference is 
that these various provisions empower a party to do 
certain things such as implement permission or operate 
under a licence. Section 91(2) is quite different in that it 
requires the recipient to do something. The notice should 
specify clearly what he must do. Ascertainment of what is 
required should not be left to a condition which the 
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authority ex facie has no power to attach. While one can 

see a utility in a roads authority being able to attach 
conditions, they have no such power. That is particularly 
important where, as here, the purported condition is the 
only place where any information is given as to the work 
required beyond the bare requirement to replace and 
reinstate, although all that the condition does is, of 
course, to refer the recipient to Mr Loftus. 
Causation of collapse 
49 The issue with which the proof was mainly concerned 
was that of causation, that is, consideration of what were 
the causes of the collapse of the wall at 166 High Street. 
The main sources of evidence were the two experts, Mr 
Scott for the pursuers and Mr Baker for the defenders 
although there was also some general evidence from Mr 
Loftus and Mr Sinclair. Both Mr Scott and Mr Baker 
prepared reports (5/4/1 and 6/1/3 and 4). 
Areas of Agreement 
50 In many respects, there was not much in the way of 
dispute or difference between the experts. Both agreed 
that there were number of factors contributing to the 
collapse. There was no dispute as to the age of the wall 
and the fact that it was not built to cope with modern 

traffic loading. It is of modest thickness or width. It was 
not in dispute that despite that, the wall had survived for 
a long time. Subject to caveat both agreed that the 
removal of the building formerly on site and, in particular, 
any crosswall(s) could have had a detrimental impact. The 
caveat accepted by both was that the nature of any 
crosswall which might have provided some support is not 
known. The only evidence was a photograph in Mr Baker's 
report indicating the location of a possible crosswall. Mr 
Scott thought this simply indicated the presence of a 
former room. At any rate, the nature and thickness of any 

such wall is unknown as is, importantly, the degree of 
lateral support which it may have provided the retaining 
wall. Both experts laid particular emphasis on the 
presence of backfill material behind the wall such as to 
exert lateral pressure on the wall as a contributory factor 
in the collapse. Both laid emphasis on the on-going effects 
of traffic resulting in movement of backfill exerting lateral 



pressure on the wall as a contributory factor. In this 

regard it should be borne in mind that traffic can pass 
close to the wall due to the absence of a pavement on the 
south side of the street. Mr Scott described the mode of 
collapse as a “punching” failure involving masonry in the 
wall moving out laterally. Mr Baker did not dispute that 
mechanism and the way in which the wall had collapsed, 
namely the central panel of the wall bulging out. Mr 
Scott's view that the collapse was at a higher level was 
supported by the initial retention of the parapet following 
the initial collapse and the relatively narrow zone of fill 
lost under the surface. 
Bus Usage 
51 There was considerable evidence about the usage of 
High Street by buses during the summer of 2009 while 
gas main replacement was being undertaken in Normand 
Road. This was in the context of a view shared by both 
experts that there was some form of trigger for the 
collapse in the form of a change of circumstances 
affecting the road. It appears likely that this is less 
important than might have been thought. However, it is 
appropriate to address the issue. Mr Scott proceeded upon 
the basis that the introduction of heavy bus traffic at that 

time was likely to be a contributory factor. In the light of 
the fact that buses had been using the street for a 
number of years until 2007, and the gap between their 
presence and collapse this may be a less obvious factor. 
Nevertheless, as Mr Scott pointed out and Mr Baker 
acknowledged, the re-introduction of buses at that time 
was still a change. These did include to some extent larger 
buses of the Dennis Dart type with a weight of around 6–7 
tonnes. There was also evidence from residents that other 
traffic including heavy vehicles was informally using the 
street during the diversion. It also has to be seen in the 

context of both witnesses agreeing that traffic loading 
generally was a material contributing factor. 
52 There was some conflict over the period over which 
buses used the road that summer in the light of the fact 
that parking restrictions were relaxed for a period 
between mid July and mid October. Mr Moyes was clear 
that buses did not use the road during that period and 



that this was the reason for the relaxation. On the other 

hand, residents, including Mr Sinclair, were equally clear 
that buses did use the High Street throughout and there 
was evidence of buses having to manoeuvre past parked 
cars. Significantly, Mr Smith recollected being driven down 
the street in a narrower bus with a view to gauging the 
extent to which parking restrictions could be relaxed. This 
was with a view to buses using the street while 
restrictions were relaxed. This does support the other 
evidence that buses continued to use High street 
throughout the period of July to October. Ultimately, it is 
for the bus company and the email correspondence from 
them does not bear to indicate a cessation of usage. Mr 
Scott's view was that even if bus usage was limited it was 
still the more likely trigger than other candidates such as 
the effects of frost and groundwater. However, it may be 
that this aspect is not a crucial factor in the light of the 
evidence from Mr Baker and Mr Scott generally as to 
causation. 
Other factors 
53 While Mr Scott remained of the view that traffic was 
still the most likely trigger, Mr Baker canvassed various 
other possible contributory factors, as distinct from 

triggers in paras. 4.7 and 4.8 of his report. Mr Scott 
explained why he did not think that these were likely in 
the circumstances. It is fair to say that Mr Baker viewed 
these simply as potential factors. On groundwater at 4.7, 
he said this was inconclusive. In relation to frozen water 
at 4.8, this was simply a possible factor. He did not refer 
to any evidence in support of this. Although there was 
some reference to erosion of joints in the inspection 
reports (5/2/2) this was mainly in relation to the road 
elevation or parapet which he said would be less 
significant. Removal of roof and floor joists was raised but 

as Mr Scott explained, this was not of significance in 
relation to a wall such as this one which functioned on the 
basis of gravity, that is vertical forces rather than 
compression and where floors and joists would only 
provide support to the extent that they were able to 
transmit load to other masonry structure, the nature of 
which was not known. Mr Baker acknowledged these 



points. Mr Scott did mention as a lesser but feasible 

contributory factor ground borne vibration due to passage 
of heavy vehicles. Reference is made to section 8 paras 3 
and 4 of his report. Interestingly, in cross Mr Baker did 
not disagree with what he said, indicating that he had not 
done research into this matter. 
Maintenance 
54 There was some reference in Mr Baker's report to a 
lack of maintenance (para. 5.2). This was not a matter 
raised at all with the pursuers before the collapse. Indeed, 
under reference to the inspection reports, it does appear 
that the issue of ownership was only raised at the time of 
the inspection in 2009. Mr Houliston indicated that the 
owner would only be advised if work was being 
recommended. This never happened. In these 
circumstances, one cannot place any responsibility on the 
owners in relation to maintenance. 
Inspections 
55 Turning to the inspections, these were purely visual 
inspections. However, various matters were noticed. A 
distinct bulge was noted to the lower area in 1998. This 
was described as stable. The next inspection recorded a 
minor bulge at the middle. Mr Houliston thought it was 

probably the same bulge which makes the description 
surprising. Even more surprising is its disappearance from 
later reports. There were various references to localised 
erosion, cracking and weathering. Mr Houliston explained 
that erosion could be a pointer to failure if it worsened 
although as noted, erosion appears to have been mainly 
to the road or parapet side. 
56 What is significant about this is that Mr Baker was of 
the view that in the light of the bulge it would have been 
good practice to have monitored the wall by test coring to 
determine its thickness or digging down behind the wall 

which would, presumably, have identified the presence of 
the fill material. This would have given a better idea as to 
how safe it was. That clearly could not be determined by a 
visual inspection. This view was expressed initially without 
his having sight of the inspection reports. He noted the 
references to cracking erosion and weathering but the 
terms of the reports did not alter his view which he said 
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would be good engineering practice. This failure is 

important given his view as to the significance of the 
thinness of the wall in respect of the collapse. The 
“collapse waiting to happen” scenario put to him was 
based on the thinness of the wall which in the absence of 
proper monitoring was concealed. 
Major Factors 
57 While he stressed that its thinness was a fundamental 
point, it had survived for many years and both he and Mr 
Scott considered that there was more to the collapse than 
that. There were other factors at play. There were two 
major factors in terms of loading on the wall. The first was 
the presence of backfill behind the wall. This fill was 
susceptible to movement such as to put pressure on the 
wall. That was a material contribution to the collapse. On 
top of that there was the traffic loading which in turn put 
pressure on the fill which exerted horizontal force and 
pressure on the wall. In this regard Mr Baker 
acknowledged that vehicles have become heavier. This 
too contributed to the collapse. The experts were at one 
on these important contributory factors. To this must be 
added the important failure on the part of the roads 
authority to follow up the results of the inspections in the 

form of coring as recommended by Mr Baker in order to 
ascertain the thickness of the wall and its safety. Given 
the undisputed rudimentary construction of the wall and 
its now known thickness that is a very significant factor. 
Reasonableness 
58 The important point is that none of these factors are in 
any way attributable to the pursuers as owners. They 
cannot be said to bear any responsibility for those factors 
which have contributed to the collapse. They are, of 
course, not responsible for the failure to monitor the 
thickness which, in turn, would have revealed the critical 

thickness of the wall. It is in these particular 
circumstances, that it is submitted that it would be 
unreasonable and inexpedient to impose on the pursuers 
the requirement to replace and reinstate which this notice 
purports to do. It would be wrong to confirm or uphold the 
notice. Another factor which it is submitted justifies such a 
decision is the basis on which Dr McLennan apparently 



took the decision to serve the notice. The only basis on 

which he said he would contemplate not serving a notice 
on the owner would be if it could be said that the Council 
was at fault in respect of the cause of the collapse. 
Whether or not the owners were in any responsible for 
factors contributing did not appear to be relevant. 
Furthermore and significantly, he appeared to be under a 
misapprehension as to causal factors. He explained that 
he understood from the Scott Wilson report that the 
primary reason for the collapse was the removal of 
outbuildings. That is not what is said in the report and it 
certainly does not accord with what Mr Baker said in 
evidence. A further factor was said to be the absence of 
reference in the report to improperly compacted material. 
However, it certainly mentioned the existence of fill 
behind the wall and the consequential lateral earth 
pressure combined with compaction forces (para. 4.5). In 
cross examination, Mr Baker, as noted, acknowledged the 
susceptibility of the fill material to movement. 
Accordingly, it is submitted that the decision to serve was 
undermined by inadequate or inaccurate information 
bearing upon causation of collapse of the wall. 
59 A relevant consideration in relation to reasonableness 

and expediency is the extent of the work required and the 
obviously substantial cost involved. Another factor is the 
undoubted betterment which would accrue to the 
defenders by virtue of replacement in terms of a more 
robust wall complying with modern standards. Presumably 
the same would occur with the road in terms of a more 
compacted sub-surface. While it is not suggested that this 
factor would in itself mean that it would not be reasonable 
to serve a notice, it is a relevant circumstance to take 
account of in addressing this issue. It is a point supportive 
of the contention that it would, in the circumstances, be 

unreasonable to impose the requirements in the notice. 
Also relevant is Mr Baker's evidence of surprise, in the 
context of the building warrant drawing for the 
construction of the house at 166 (6/2/11), that nothing 
was recommended or required in respect of the section of 
retaining wall away from the house. Dr McLennan thought 
that it would be necessary to take account of the whole 



length of the wall in relation to the building works. That 

appears not to have been the case. 
60 For the various reasons detailed above, it is submitted 
that the notice (5/2/2) falls to be quashed. The effect of 
this is that the way forward in terms of replacement must 
be a matter of agreement between the pursuers as 
owners and the defenders as roads authority. The first 
pursuer indicated in evidence his willingness to allow the 
defenders access for the purpose of carrying out work. 
Motion 
61 The Motion on behalf of the pursuers is, therefore, to 
sustain the 1st to 4th pleas in law for the pursuers and 
quash the notice as first craved. 
If the view were taken, contrary to what has been 
submitted, that the notice should stand in relation to the 
wall then it should be varied accordingly. The second 
crave is intended to reflect that situation. The wording is 
intended to limit what is required in terms of construction 
to what is necessary to obviate the danger and to avoid 
excessive betterment. 
If the requirement in respect of the road were upheld, it 
should similarly be limited. 
The reference to 8 weeks for carrying out the works was 

intended to reflect the unrealistic period provided for 
in section 91(2) . However, in the light of Mr Loftus's 
evidence (couple of months for design and around four to 
five months for construction) it may be said that a period 
of at least 8 months would be appropriate in the event 
that the notice were to be upheld. 
Defenders' Submissions 

62 Section 91(2) of the Roads (S) Act 1984 states: 
“Subject to subsections (3) and (4) below, where it 
appears to the roads authority that a hedge, tree, shrub, 
fence or wall on or near a road is in such condition that it, 
or part of it, is likely to cause danger by falling on the 
road, or that a retaining wall (whether or not near the 
road) is in such condition that there is constituted a 
danger to the road or to road users, they may, by notice 
served either on the owner of the hedge, tree, shrub, 
fence or wall, or on the occupier of the land on which it is 
situated, require him within 28 days from the date of the 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65
https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=24&crumb-action=replace&docguid=I6FDFC620E44A11DA8D70A0E70A78ED65


service of the notice to carry out such work as will obviate 

the danger.” 
In relation to walls, the essential elements within that 
provision are therefore: 
• an awareness on the part of the roads authority that an 
identified type of wall (that is a non-retaining wall on or 
near a road, or a retaining wall wherever it is) is in a 
condition such as to cause danger 
• a decision by the roads authority (the provision is 
permissive, not mandatory) to serve a notice on the 
owner/occupier (as defined in s.151) 
• the imposition of a requirement (there is no discretion in 
relation to the timescale or the extent of the works) to 
carry out within 28 days such work as will obviate the 
danger 
63 Subsection (5) empowers the roads authority to make 
such contribution as it thinks fit towards any expenses 
incurred by a person in carrying out necessary work in 
pursuance of the foregoing provision. However, that 
power only exists once the notice has been served — the 
past tense is employed for ‘incurred’ and the provision 
clearly contemplates either subsection (1) or (2) having 
already come into effect — and does not inhibit in any 

way, nor have any bearing upon, a decision to serve a 
notice in the first place. It is in any event entirely 
discretionary and the contribution may range from 0–
100% depending on the circumstances. 
64 Further guidance as to the necessary content of 
a s.91 notice (or indeed any notice under the Act) is 
provided by s.136 : 
“…a notice issued or served by a roads authority under 
this Act regarding the doing of anything in relation to 
land, shall– 
(a) so far as necessary and reasonably practicable specify 

the nature of any works which have to be carried out and 
of any requirements which have to be met; 
(b) specify any period within which the notice has to be 
complied with; 
(c) specify any period within which the notice has to be 
complied with; 
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(d) state any power of the authority, if the notice is not 

complied with, to enter the land and carry out the works 
specified in the notice and to recover their expenses in so 
doing; and 
(e) intimate any right of appeal under this Act against the 
notice. 
The notice served here (5/1/2) complied with those 
requirements. The nature of the works is specified so far 
as necessary and reasonably practicable. The defender did 
not, nor should it, seek to impose its own design solution 
for the replacement of the wall; that is left, quite 
correctly, for the pursuer to determine. The defender, 
being responsible for the public road which the wall 
supports retains only an approval capacity in line with its 
statutory obligations. Section 141(3) permits an extension 
of the period for completion of the works. 
65 The challenge to the notice is taken under s.91(9) — 
which simply refers to the matter being referred to the 
sheriff without further elaboration as to the permissible 
grounds of challenge — and at debate the defender 
submitted that, properly understood, the provision admits 
only of an appeal based upon the statutory requirements 
of the notice provision (such as whether the recipient is 

the owner/occupier of the wall; whether it constitutes the 
necessary degree of danger to the road/road users etc). 
Other points of legal relevancy were also advanced — 
reference is made to the submissions narrated under the 
sub-headings ‘Article 6’ — ‘Article 8’ at pages 4–6 of the 
sheriff's note. The sheriff reached certain views as to the 
competent scope of the appeal at pages 11–13 and, after 
dealing with the ownership point (under ‘Article 5’) 
addressed the remaining lines of argument from page 14 
onwards. 
66 The defender adheres to the position taken at debate 

but of course recognises the judicial determination as to 
the relevance of causal evidence. 
67 Where there is a conflict, the Court is invited to prefer 
the evidence of Alan Baker to that of David Scott. There 
are several areas of agreement between them on the 
fundamental issues but, where there is a divergence — 
such as on traffic vibration or the emphasis to be placed 
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on the effect of buses — it is submitted that Mr Scott's 

views are susceptible to criticism. The ground borne 
vibration theory is highly speculative and appears to 
depend on a factual position (surface irregularities and the 
presence of speed control features) which is not present 
here. The buses were not using the road during the 
diversion period for as long as Mr Scott had assumed; he 
failed to take into account that buses had used the road 
regularly for at least 15 years up to 2007, without any 
apparent difficulty; his description of them as being ‘large 
buses' appears overstated; and, crucially, insufficient 
importance is attributed to the gap period of 3 months 
between cessation and collapse. 
68 There is no reliable evidence from which to draw the 
inference that the collapse of the wall was caused or 
materially contributed to by any act or omission on the 
part of the defender, far less that any such act or 
omission could be characterised as being sufficiently 
culpable so as to entitle a court to not give effect to 
the s.91 notice. The Sheriff at debate determined that: 

 (1) Under section 91(9) there is no limitation on the 
grounds of referral and no specifications of the grounds of 
appeal and it is reasonable to include a consideration of 

the merits and factual basis of the decision challenged 
(p12); and 

 (2) In this case causal factors are a matter of proof 
and it would be a matter of submission after proof 
whether it was a reasonable exercise of discretion by the 
defender to serve the notice (p14). 

69 With respect, the second observation would appear to 
go further than the first requires. It is one thing to say, as 
at least one authority seems to suggest, that the Sheriff's 
function extends beyond purely legal issues and includes a 

consideration of the merits and factual basis of the 
decision under challenge; quite another to assert the 
existence, without any apparent authority, of not just a 
supervisory jurisdiction akin to judicial review but the 
court in effect stepping into the shoes of the roads 
authority and determining whether it acted ‘reasonably’. It 
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would be lead to a situation where a Sheriff (entitled to 

reach a final decision) has greater jurisdiction over the 
administrative acts of a public authority than a Lord 
Ordinary hearing a judicial review challenge (whose 
decision could be reclaimed). 
70 The defender's submission is that a power exists 
under s.91 (2) and the function of the court at this stage 
is to determine whether the circumstances which give rise 
to the dangerous condition contemplated by the provision 
are such as to restrict that power. The court should only 
intervene where it is established that a negligent act or 
omission on the part of the roads authority caused or 
materially contributed to the dangerous condition. 
71 Take, for example, the suggestion that the proximity of 
traffic loading to the wall was a possible factor leading to 
the collapse. Traffic has been using the road since it was 
constructed. But what is the precise act/omission on the 
defender which makes it responsible for the existence of 
traffic on the road? Allowing any traffic? Allowing the 
buses to use the road during the diversion period? The 
pursuers may well have identified a causal factor but that 
only takes them so far. They then have to establish, on a 
balance of probabilities, that the existence of that factor is 

due to an act/omission on the part of the defender and, 
furthermore, that that act/omission is so culpable — 
negligence is a convenient test — that the notice ought to 
be declared invalid. Absent such a test, the court is 
imposing strict liability on the defender. In other words, 
traffic was a factor. The defender is responsible for 
deciding whether there is any traffic on the road. Ergo, 
the defender is responsible for the collapse of the wall. 
That is false logic. 
Decision 

72 In terms of Sheriff Hall's interlocutor of 6th September 
2011 pronounced after debate he determined that a 
referral in terms of s 91 (9) of the 1984 Act may raise any 
matter relevant to service of the Notice. Accordingly the 
merits of and the factual basis for the service of the Notice 
are open to challenge. His judgement ruled that it is open 
to the recipient of the Notice to argue that in particular 
circumstances the authority acted unreasonably or 
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unjustifiably in serving the Notice. He rejected the 

defender's submission that the statutory power given by 
virtue of s 91(9) is administrative exercisable only in 
certain defined circumstances namely whether or not the 
recipient is the owner of the wall and whether or not a 
danger is presented by the wall, or in a more general 
sense the Authority itself contributed to the dangerous 
condition. He then allowed the parties proof on their 
pleadings. 
73 At the conclusion of the proof I understood the 
following issues fell to be determined; (1) does the 
Authority have the power in terms of s 91 (2) of the 1984 
Act to serve notice in relation to the reinstatement of the 
Road; (2) in the event that issue (1) is answered in the 
negative does that invalidate the whole of the Notice; (3) 
is the specification of the works contained in the Notice 
sufficient and is the Authority entitled to impose 
conditions and (4) what effect the causation of the 
collapse of the Wall has upon the reasonableness or 
otherwise of the Notice. 
74 My reading of the interlocutor of 6th September 2011 
concurs with that of Mr Stewart's. The Sheriff held that a 
notice in terms of s 91(2) of the 1984 Act could not 

lawfully require the pursuers to reinstate the Road. That 
the Sheriff held as a matter of law. I do not understand 
then why it was considered that evidence required to be 
led on the issue. Accordingly that part of the Notice falls 
to be quashed. 
75 I do not accept Mr Stewart's submission that if the 
defenders do not have power to order reinstatement of 
the Road then the whole of the Notice falls to be quashed. 
If as, Mr Stewart submits, the Court is entitled to consider 
the whole of the Notice at large I fail to understand why 
the requirements and conditions contained in the Notice 

are not severable. It appears that he bases his argument 
on the practicability of repairing the Wall without repairing 
the Road. Mr Loftus in his evidence said that from a 
practical point of view the Wall and Road should be 
repaired at the same time and preferably by the same 
contractor. I did not understand him to say that the Wall 
could not be reinstated independently of the Road. From 
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an engineering prospective there is no reason why the 

Wall could not be reinstated separately from the Road. In 
terms of s 91 (2) of the 1984 Act the defenders' power to 
serve a notice is restricted to the Wall. The quashing of an 
unlawful element of the Notice does not invalidate the 
remainder of the notice. 
76 Guidance as to the necessary content of a notice in 
terms of s 91(2) of the 1984 Act is to be found in s 136 of 
the Act. S136(a) provides that the notice shall ” so far as 
is necessary and reasonably practicable specify the nature 
of any works which have to be carried out and of any 
requirements which have to be met.” The Notice, in so far 
as it relates to the Wall, specifies that the necessary 
works are the replacement of the collapsed wall with a 
new wall and foundation. I agree with Mr Hawkes that the 
Notice complies with the statutory requirements. To go 
further is impracticable in this case. The nature of the 
engineering works necessary to reinstate the Wall was 
unknown at the time of service of the Notice. If the Notice 
is valid then it is for the pursuers to prepare and submit a 
design solution to the Authority for approval. Any such 
plan would thereafter be scrutinised in accordance with 
the relevant statutory regime. 

77 Mr Stewart contends that the 1984 Act does not 
empower the defenders to issue a notice subject to 
conditions. I do not agree. S136 (a) of the 1984 Act as 
outlined above empowers the Authority to include in a 
notice “…any requirements which have to be met”. What 
are said to be conditions in the notice are no more than 
requirements. It may be unfortunate that they are 
described as conditions rather than requirements but their 
description does not invalidate them. 
78 The causation of the collapse is the matter which 
formed the meat of the proof. Many days were spent in 

evidence examining this issue. Before considering that 
matter I should say that I hope that the expert witnesses 
do not think that I have given their evidence short shrift 
in my narration and consideration of it. The reason for 
brevity is that ultimately they all came to the same 
conclusion. That conclusion being that no single trigger 
caused the collapse of the Wall. A number of factors can 
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be said to have contributed to its demise and the only real 

dispute arose as to what weight the experts attached to 
these factors. 
79 I considered Alan Baker to be the most helpful of the 
expert witnesses and where his evidence contrasts with 
the other experts preferred his. It is clear that the Wall as 
it stood at date of collapse was not fit for purpose. That 
purpose was to support a relatively busy road over which 
significant traffic passed, including historically buses. It is 
clear that if a wall was to be designed to present day 
engineering standards it would bear little resemblance to 
the Wall. In fact if it were built today it would not be built 
in unreinforced random rubble stone. Prior to collapse the 
Wall was too thin from top to bottom. I accept Mr Baker's 
analysis that the thinness of the Wall was the fundamental 
reason for its collapse. I also accept his opinion that as a 
result of its design and the stresses upon it the Wall was a 
collapse waiting to happen. 
80 The inevitability of the collapse was hastened by the 
following factors; (a) the area of collapse forms part of a 
15.5 metre unsupported area and at the point where a 
bulge was identified some considerable time prior to 
collapse; (b) the Wall was poorly constructed in 

comparison to walls adjacent to it;(c) the removal of 
crosswalls around 1990 and subsequent failure to fill the 
pockets created by removal of joists put the Wall under 
pressure; (d) the use of the Road by vehicular traffic 
including buses put pressure upon the Wall. While I accept 
there was a significant period of time between the last bus 
using the Road and its collapse, the effect of vehicular 
traffic over the Road cannot be ignored; (e) penetration of 
water from the Road combined with freeze/thaw 
dynamics. While this is a factor, I do not consider it a 
significant factor as the camber of the Road should take 

water away from the Wall; (f) the backfill material of the 
Wall is cohesionless and subject to movement and 
settlement. That movement placed further pressure on 
the Wall; (g) while I accept that ground borne vibration 
caused by vehicular traffic must in some way have been a 
contributory factor I am unable to put much weight on it 
as the evidence was at best anecdotal. No empirical 



evidence was led to support the contention. The fact that 

the Road is constructed in smooth tarmac and free from 
speed bumps reduces traffic vibration. 
81 I accept Mr Stewart's submission that the factors 
contributing to the collapse of the Wall are not attributable 
to the pursuers. While in most of the inspections carried 
out by the defenders some signs of deterioration were 
noted, the pursuers were never called upon to take any 
action. Most of the reports mention minor cosmetic 
damage. 
82 Bearing in mind that the inspections of the Wall were 
carried out by the defenders in order to ascertain whether 
or not there were any defects which may endanger the 
Road under its control the extent of the inspections and 
the subsequent reports give me cause for concern. It was 
explained in evidence by Alan Houliston that all of the 
inspectors were qualified Civil Engineers or Clerk of Works 
with HNC qualifications in engineering. All were said to 
have a working knowledge of The Bridge Inspection 
Manual which details how to carry out inspections, 
provides examples of defects and how to classify them. It 
must have been apparent to those who inspected the Wall 
that it supported a busy public road. It must or should 

have been apparent to the inspectors that the demise of 
the Wall would lead to the loss of the Road. It must have 
apparent to the inspectors that a collapse in the Wall may 
endanger to the public. Over the period July 1998- August 
2009 the bulge was noted as being present in 1998 and 
thereafter not noticed until 2005. The bulge should have 
alerted the inspectors to a weakness in the Wall. As Alan 
Baker put it good engineering practice dictates that a core 
drill should have been undertaken to ascertain the depth 
of the Wall. Had that been done then the “collapse waiting 
to happen” may have been identified and avoided. Any 

remedial work may well have been significantly less costly 
than the estimate for reinstatement. 
83 Ultimately I understood both Mr Stewart and Mr 
Hawkes to agree that I was entitled to consider the 
reasonableness of the Notice when determining whether 
or not to quash it. The difference between them was that 
in Mr Hawkes submission I would have to find an act or 



omission on the part of the defenders which caused the 

demise of the wall. He went further and submitted that 
the act or omission would have to be so culpable, akin to 
negligence, as to render the defenders' ex facie power to 
issue a notice as unreasonable. The absence of such a test 
would impose a strict liability on the defenders. The 
pursuers in Mr Hawkes submission had failed to show that 
the causal factors of the collapse can be linked to any 
such act or omission on the part of the defenders. 
84 I am satisfied that I am entitled to apply a 
reasonableness test in considering whether or not to 
quash the Notice. I do not accept Mr Hawkes submission 
that I must find some act or omission on the part of the 
defenders that can be labelled culpable. Rather I am of 
the opinion that I am entitled to look at the whole facts 
and circumstances of events leading up to the collapse of 
the Wall. Adopting that approach ensures that there is no 
strict liability on the defenders or for that matter the 
pursuers. It also ensures that each case will turn on its 
merits. 
85 I take as the starting point the fact that the Wall is in 
the ownership of the pursuers. That may have been lost 
on the pursuers prior to the collapse of the Wall. What 

was clearly lost on them is the fact that it was a retaining 
wall and the consequences for them of ownership. That is 
something that in time they may have to revisit with their 
legal advisers. No doubt they will have ringing in their 
ears the evidence of Michael Loftus when he said that 
“Never in a million years would I buy a house with a 
retaining wall”. 
86 With ownership comes the responsibility of 
maintenance and repair. That responsibility is underlined 
in the 1984 Act and it entitles the defenders to either 
force by way of notice the repair to a retaining wall or to 

repair the wall and seek reimbursement. On one view, Mr 
Hawkes’, I could simply leave it there and refuse the 
crave to quash the Notice. However I have to balance the 
responsibility upon the pursuers with a number of 
important factors to determine whether or not the notice 
can be said to be reasonable. 



87 The first factor is the use of the Road and the benefit 

the defenders derive from the Wall. The Road is a busy 
thoroughfare through Dysart. It carries vehicular traffic 
and until shortly before the collapse public transport. 
Refuse lorries and other public utility vehicles use it. The 
defenders have a responsibility to manage and maintain 
the Road and to keep it in a reasonably safe condition. 
Central to the safe keeping of the Road is the support 
provided by the Wall. It is for good reason that a register 
of retaining walls is kept by the defenders and an 
inspection regime is in force. That inspection regime 
however failed to understand the significance of the bulge 
upon the stability of the Wall. The bulge was identified as 
early as July 1998. It, along with the rest of the Wall, was 
visually monitored from then on. The bulge seems to have 
either disappeared or been unnoticed in some inspections. 
Given the importance of the Wall to the Road it is my 
opinion that more detailed tests should have been carried 
out to determine what, if any, danger the bulge 
presented. It was known to the defenders' engineers that 
the Wall was of random rubble construction. It was known 
that that type of construction was unsuitable for the Walls 
purpose and that the Wall would not meet modern design 

standards. In these circumstances it would be appropriate 
to properly examine the Wall to discover its fitness for 
purpose. That examination should include a test bore to 
determine the thickness of the Wall. I am supported in 
this view by Mr Alan Baker who described such action as 
“good engineering practice”. Had that been done then it is 
possible that the collapse could have been avoided. 
88 The second factor is the various causes put forward for 
the collapse. I do not intend to repeat these other that to 
note that each expert was of the opinion that the nature 
of the backfill was an important factor in the collapse. The 

backfill is entirely in the ownership of the defenders. The 
pursuers have no control over the material behind their 
wall or the use of the Road. There is no doubt that over 
the years, albeit many years prior to the collapse that the 
Road has been disturbed by the defenders and utility 
companies. 



89 It is of significance is that the defenders have in no 

way contributed to the collapse of the Wall by act or 
omission. 
90 Had the inspection regime been more rigorous then it 
would have identified the failings in the Wall and remedial 
action taken to prevent collapse. It is of note that the 
defenders had an opportunity to consider the strength or 
weakness of the Wall for its purpose when it issued the 
building warrant 6/2/11 of process in 1991. It did not and 
as Mr Stewart points out Dr McLennan was surprised that 
the opportunity to take account of the strength of whole 
length of the wall was not taken. 
91 Section 91(2) of the 1984 Act entitles the defenders to 
serve notice upon an owner of a retaining wall which 
constitutes a danger to the road requiring him to “carry 
out such work as will obviate the danger”. It is clear from 
the defenders' evidence that simple reinstatement of the 
Wall is not an option that will be approved by the 
defenders. Reinstatement would simply put the Wall back 
in the position it was pre-collapse, namely a collapse 
waiting to happen. Rather the Authority expect and will 
approve nothing less than the Wall being in effect rebuilt 
to present day engineering design standards. The 

preferred method as spoken to by Mike Loftus being the 
use of piling. Using that method of reconstruction the cost 
is roughly and conservatively estimated at in excess of 
£200,000. In effect the defenders secure a significant 
improvement to their roads infrastructure at no cost to 
them. 
92 It is within the discretion of the defenders to pay for or 
contribute to the remedial works. They have chosen not to 
exercise that discretion. I find that decision unreasonable 
given the history of events leading to the collapse. I put 
the question of whether or not it would have taken the 

same attitude if a JCB driven by one of its employees had 
caused the collapse to Dr McLennan. Subject to the legal 
niceties of vicarious responsibility the answer appeared to 
be no. I agree with Mr Stewart's submission that Dr 
McLennan appeared to misunderstand the causes of the 
collapse when he authorised service of the Notice. He also 
appeared intransigent to any contributory factors at the 
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hands of the defenders which may have contributed to the 

collapse. 
93 For these reasons I have come to the conclusion that 
service of the Notice is unreasonable and falls to be 
quashed. It should not be interpreted that I consider that 
the defenders should meet the full cost of the repair work. 
I do not, but to expect the pursuers to do so is entirely 
unreasonable. It is disappointing to note that, on the 
evidence, no meaningful discussions/negotiations took 
place in an attempt to reach an amicable agreement 
between the parties. As a result a considerable expense 
has been incurred. 
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*S.L.T. 249  The author considers reasonableness with regard to the 

Roads (Scotland) Act 1984. 

Recent reports suggest that over a third of Scotland's roads are in an 

unacceptable condition and in need of repair, with estimated costs 

running into billions of pounds to resolve all network issues (Maintaining 

Scotland's Roads, February 2011, Auditor General for Scotland and the 

Accounts Commission). However, many repairs which are required go 

beyond repair or maintenance of the road alone. Retaining walls, for 

example, form an integral part of the roads infrastructure and the cost of 

repairing and maintaining such walls to a standard suitable to support a 

road and its traffic is not insignificant. The recent case of Sinclair v Fife 

Council (Kirkcaldy sheriff court, 24 August 2012, unreported) may add 

further to the woes of local authorities trying to budget for necessary 

repair work. 

In Sinclair v Fife Council, the pursuers were the owners of a residential 

property and garden situated adjacent to a public road adopted by Fife 

Council. The garden was situated approximately four metres below the 

ground level of the adjacent road and was enclosed on one side by a wall 

which also retained the road. The retaining wall formed part of the 

pursuers' title. 

In December 2009 a significant portion of the wall collapsed into the 

pursuers' garden, causing damage to the road and necessitating the 

closure of a section of the road. While the precise age of the wall could 

not be determined, it was agreed to be over 100 years old and was 

constructed in random sandstone rubble bedded in limestone mortar and 

backfilled. Parties were also in agreement that the wall did not meet the 

current standards for a retaining structure. 

The public road, which was retained by the wall, was used by a variety of 

traffic including refuse lorries and, at various times, scheduled buses. Fife 

Council ("the council") had previously adopted a section of the road 

including that retained by the wall and, in terms of s.151 of the Roads 
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(Scotland) Act 1984 ("the Act"), the council was responsible for the 

management and maintenance of the road. It was accepted by the parties 

that the wall was a retaining wall as defined by s.91(8) of the Act. 

Following collapse of the wall, the council served notice on the pursuers 

in terms of s.91(2) of the Act requiring them to "(1) replace the collapsed 

wall with a new wall and foundation; and (2) reinstate the damaged road". 

While there is no statutory right of appeal against service of such a notice, 

s.91(9) of the Act entitles the recipient of such a notice to refer the matter, 

by way of summary application, to the sheriff whose decision shall be 

final. The pursuers' insurance did cover such damage. The pursuers duly 

lodged an application with the sheriff, calling the council as defender and 

seeking an order quashing the notice, which failing, varying the notice so 

as to oblige the pursuers to reinstate sections of the wall only such as to 

obviate the danger to the road or road users. 

The case called for debate before Sheriff Hall (Kirkcaldy sheriff court, 6 

September 2011, unreported). At debate the sheriff held that the pursuers' 

argument that the notice could not lawfully require the pursuers to 

reinstate the road was relevant and considered that evidence required to 

be heard on that issue. The sheriff subsequently allowed a proof before 

answer on averments relative to the cause of collapse of the wall. 

The pursuers' summary application challenged the notice on the grounds 

that: (1) it was not competent to serve notice on the pursuers in respect of 

the road and, as such, the whole notice fell to be quashed; (2) the notice 

was lacking in specification as to the works to be carried out; and (3) in 

all the circumstances, it was not reasonable to serve the notice on the 

pursuers. 

While the pursuers argued that the specification of works required in 

terms of the notice was not as detailed as it may have been, the notice did 

state that further specification would be provided in consultation with the 

council. Given the nature of the works required, the sheriff at proof 

before answer considered that sufficient specification had been given. 

The sheriff went on to hold that the council was entitled to serve notice 

on the pursuers requiring work to be carried out to the wall but held that 

the council was not entitled to serve notice on the pursuers in respect of 

work required to the road. 

The sheriff also found that, as a matter of law, while the council could not 

require the pursuers to reinstate the road, service of a notice 

requiring *S.L.T. 250  them to do so did not render the whole notice 

invalid. Instead, those parts of the notice properly framed would remain 

extant. 

It is interesting to note that while there is a right of referral to the sheriff 

under s.91(9), there is no right of appeal as such. Instead, the sole method 

of challenging such a notice is by way of summary application to the 



sheriff. However, s.91(9) does not set out specific grounds on which 

referral to the sheriff may be made; nor indeed does the section provide 

any guidance as to the type of referral which may be made. While, at first 

blush, it may appear that the section is unhelpfully vague, it does, in fact, 

mean that the general right of referral allows each case to be considered 

on its own merits, particularly given the variety of purposes any wall or 

other supporting structure may serve. The terms in which the relevant 

section is drawn mean that neither the local authority nor the recipient of 

the notice are constrained by a list of factors which may ultimately have 

no real bearing on the case in hand. 

At proof, the pursuer argued that service of any notice under s.91(2) is a 

matter of discretion for the council and, as such, it must be open to the 

recipient of the notice to argue, under the general right of referral, that the 

council acted unjustifiably or unreasonably in exercising its discretion 

and that any notice served can be quashed if the council has acted in such 

a manner. 

A significant period of time at proof was dedicated to hearing evidence in 

respect of the factors which caused the collapse of the wall. The pursuers 

argued that where such factors were not attributable to the pursuers, the 

pursuers should not be forced to assume responsibility for the resulting 

damage and accordingly the council could not force the pursuers to 

undertake the works specified in the notice. While the pursuers were 

owners of the wall, requiring them to repair damage caused by another 

party would contradict the basic principles of delict. By carrying out the 

repairs required in terms of the notice, the actions of the pursuers would 

primarily benefit the council -- in effect, penalising the innocent party. 

Whether or not the collapse was caused by an act or omission of the 

council was a matter of dispute but if there was any failing on the part of 

the council, it would seem inequitable to require not only repair of the 

road but betterment of the wall without reference to the cause of the 

collapse. In short, the reasonableness of serving the notice had to be 

considered. 

How then does one assess whether the local authority has acted 

reasonably in serving or refraining from serving notice in each particular 

case? As the sheriff indicated, each case must be considered on its own 

merits. In this particular case relevant factors to consider were the extent 

of the work required to the wall and the substantial costs involved in 

carrying out that work; the betterment which would accrue to the council 

on completion of that work (a higher specification of wall being required 

to safely retain the road); and the circumstances surrounding the regular 

inspections of the wall which had been carried out by the council prior to 

the collapse of the wall, in particular, the fact that no remedial steps had 



been recommended or required by council inspectors in respect of any 

other section of the wall. 

While it was accepted that no one of these issues would automatically 

render service of the notice unreasonable, each factor was to be taken into 

account when considering whether or not the council acted reasonably in 

serving the notice. 

While the council accepted that the court could give consideration to the 

background against which any notice was served, the council argued that 

the court should only intervene where it could be established that a 

negligent act or omission of the council contributed to the dangerous 

condition of the road. 

Causal factors, the council argued, which are not the fault of the pursuers, 

do not result in liability for the council. Instead, the pursuers must 

establish, that on the balance of probabilities, the existence of the factors 

leading to collapse of the wall were due to an act or omission on the part 

of the council and that act or omission is so culpable that the notice ought 

to be declared invalid. The council submitted that a convenient test in 

assessing culpability is the ordinary test for negligence. The council 

further argued that in the absence of such a test, the court would 

effectively be imposing strict liability on the council. The council argued 

that the pursuers had failed to show that the causal factors of the collapse 

could be directly linked to any such act or omission on the part of the 

defender and accordingly the notice could not be quashed on that ground. 

However, in making his judgment, the sheriff found that it was not 

necessary to find that the council had been guilty of a culpable act. 

Instead, the sheriff held that he was entitled to look at the whole facts and 

circumstances *S.L.T. 251  leading up to the collapse of the wall and in 

doing so, ensure that no test was applied which could impose strict 

liability upon either the pursuer or the council. 

It is undoubtedly a difficult situation for both parties. The pursuers are 

owners of the wall and in the usual course of events one could expect the 

owners to take responsibility for the necessary repair. However, the 

council and its predecessors had the benefit of the use of the pursuers' 

property to retain a public highway. It also has the statutory power to 

serve notice on the pursuers to carry out work to the wall, such as to 

obviate the danger caused by the collapsed wall. Importantly, however, 

the work required to the wall so as to obviate the danger would not 

simply involve repair work to reinstate the wall to its original condition 

but would require significant structural works in order to replace the 100 

year old rubble construction with a wall suitable for bearing a road used 

as a public road. 

Given the council's apparent powers, it is necessary to place some 

constraints upon the exercise of those powers. Yet to set specific 



parameters for referral to the sheriff would be to try to legislate for every 

situation. Instead, a general right of referral enables the court to look at 

each application on a case by case basis. 

The reasonableness test ensures that the relevant local authority must act 

properly in carrying out its statutory functions rather than relying solely 

on its statutory powers to impose repair and/or upgrading requirements on 

owners of property adjacent to public roads. 

In any referrals made to the sheriff court in the short term, local 

authorities may find themselves considering acts or omissions dating 

back several years. There will doubtless also be significant costs to local 

authorities if and when notices are referred and the risks of being found to 

have acted unreasonably are not insignificant, particularly in the absence 

of any right of appeal. Nonetheless, it is perhaps possible and, at least, 

desirable that this decision will encourage parties to have a more open 

discussion about a sharing of responsibility for carrying out repairs and 

allocation of costs. Perhaps local authorities will take the view that 

the Sinclair decision, for better or worse, enables them to take a more 

pragmatic approach to retaining wall repairs. It is inevitable that, in the 

majority of referrals, the parties will still have to engage on some level 

before works can be carried out. It would therefore be in all parties' 

interests to seek resolution of a mutual problem having acted reasonably 

and without the necessity of litigation. 

S.L.T. 2012, 40, 249-251 
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Negligence—Duty of care—Landowner—Defendants' supporting wall 

collapsing and soil from claimants' garden falling on to defendants' 

land—Judge finding no easement of support and neither party at fault—

Whether parties owing each other measured duty of care to do what was 

fair just and reasonable to prevent risk of further collapse 

The claimants and the defendants owned houses the back gardens of 

which abutted onto one another. The claimants' garden was some nine 

feet higher than the defendants' garden and was supported by a wall at the 

bottom of the defendants' garden. After a heavy snowfall part of that wall 

collapsed into the defendants' garden together with soil from the 

claimants' garden. The claimants brought proceedings seeking a 

contribution from the defendants for the costs of the necessary repairs, 

claiming that they had obtained an easement of support by the defendants' 

wall which had been interfered with by the defendants and that the 

defendants owed them a measured duty of care given the known hazard 

following the collapse of the wall. The judge found that, on the facts, 

there was no existing easement of support and neither party was at fault 

for the collapse of the wall, but, since there was an obvious danger of 

more of the claimants' land falling onto that of the defendants if nothing 

was done, both sides owed each other a measured duty of care to do what 

was fair, just and reasonable to prevent or minimise the risk of future 

collapse of the claimants' land onto the defendants' land. Accordingly he 

ordered the defendants to contribute towards the costs of any solution 

which might be devised to deal with the consequences attendant on the 

collapse of the wall. 

On the defendants' appeal against the finding of a measured duty of 

care— 

Held , allowing the appeal in part, that a measured duty of care, the 

existence of which was to be determined by the law of negligence, not the 

law of property, required occupiers of land to remove or reduce hazards 

to their neighbours, with the standard of what was required of the 

occupier being that which it was reasonable to expect of him in his 

individual circumstances; that such a duty was not dependent on the 

existence of any form of easement nor did the existence of an easement 

preclude the existence of such a duty; that, further, it was no bar to the 

imposition of a measured duty of care that the risk had arisen without the 



fault of the person from whose land it derived; that, therefore, the judge 

had been correct to find that there were measured duties of care on both 

sides; but that the judge been wrong to impose on the defendants a 

liability to contribute to some unspecified solution (post, paras 24, 37, 50, 

53, 75, 85, 88, 90, 91). 

Goldman v Hargrave [1967] 1 AC 645 , PC applied. 

Leakey v National Trust for Places of Historic Interest or Natural Beauty 

[1980] QB 485 , CA, Duke of Westminster v Guild [1985] QB 688 , 

CA,Holbeck Hall Hotel Ltd v Scarborough Borough Council [2000] QB 

836 , CA and Abbahall Ltd v Smee [2003] 1 WLR 1472 , CA considered. 

The following cases are referred to in the judgment of Christopher Clarke 

LJ: 

 Abbahall Ltd v Smee [2003] EWCA Civ 1831; [2003] 1 WLR 

1472; [2003] 1 All ER 465 , CA 

 Bar Gur v Bruton (unreported) 29 July 1993; [1993] CA Transcript 

No 981 , CA *4082 

 Bond v Nottingham Corpn [1940] Ch 429; [1940] 2 All ER 12 , 

CA 

 Bradburn v Lindsay [1983] 2 All ER 408 

 Bybrook Barn Garden Centre Ltd v Kent County Council [2001] 

LGR 239 , CA 

 Delaware Mansions Ltd v Westminster City Council [2001] UKHL 

55; [2002] 1 AC 321; [2001] 3 WLR 1007; [2001] 4 All ER 737; [2002] 
LGR 1 , HL(E) 

 Goldman v Hargrave [1967] 1 AC 645; [1966] 3 WLR 513; [1966] 

2 All ER 989; [1966] 2 Lloyd's Rep 65 , PC 

 Holbeck Hall Hotel Ltd v Scarborough Borough Council [2000] 

QB 836; [2000] 2 WLR 1396; [2000] 2 All ER 705; [2000] LGR 412 , 

CA 

 Ilford Urban District Council v Beal [1925] 1 KB 671 

 Leakey v National Trust for Places of Historic Interest or Natural 

Beauty [1980] QB 485; [1980] 2 WLR 65; [1980] 1 All ER 17; 78 LGR 

100 , CA 

 Phipps v Pears [1965] 1 QB 76; [1964] 2 WLR 996; [1964] 2 All 

ER 35 , CA 

 Public Transport Commission (NSW) v Perry (1977) 137 CLR 107 
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 Rees v Skerrett [2001] EWCA Civ 760; [2001] 1 WLR 1541 , CA 

 St Anne's Well Brewery Co v Roberts (1928) 140 LT 1 , CA 

 Sedleigh-Denfield v O'Callaghan [1940] AC 880; [1940] 3 All ER 

349 , HL(E) 

 Smith v Stone (1647) Sty 65 

 Westminster (Duke of) v Guild [1985] QB 688; [1984] 3 WLR 630; 

[1984] 3 All ER 144 , CA 

 Wilkins v Leighton [1932] 2 Ch 106 

The following additional cases were cited in argument: 

 A (Children) (Judgment: Adequacy of Reasoning), In re (Practice 

Note) [2011] EWCA Civ 1205; [2012] 1 WLR 595 , CA 

 Lambert v Barratt Homes Ltd [2010] EWCA Civ 681; [2011] HLR 

1 , CA 

 Sturges v Bridgman (1879) 11 Ch D 852 , CA 

No additional cases were referred to in the skeleton arguments. 

APPEAL from Judge Robinson sitting in the Sheffield County Court 

By a claim form the claimants, Deborah Jayne Ward and Deane Ward, 

the freehold owners of 41 Orchard Lane, Beighton, Sheffield, brought 

proceedings against the defendants, Keith Desmond Coope and Lyn 

Coope, the freehold owners of 62 Armstead Road, Beighton, Sheffield, 

for an easement of support based on long use and for damages as a result 

of a breach of a measured duty of care given the known hazard of the 

collapse of a wall at the bottom of the defendants' garden. The 

defendants, by their defence and counterclaim, put the claimants to proof 

when the ground level of Orchard Lane was raised and denied any 

easement of support and a duty of care and counterclaimed in trespass, 

nuisance and negligence. By a judgment of 17 July 2013, the judge found 

in the claimants' favour by holding that the parties owed to each other a 

measured duty of care in respect of the consequences attendant upon the 

collapse of the Armstead wall but that such duty arose only after the wall 

collapsed, dismissed the defendants' counterclaim, imposed on the 

defendants a liability to contribute to the cost of an engineering solution 

and ordered them to pay 50% of the claimants' costs. 

By an appellants' notice filed on 13 September 2013, the defendants 

appealed on the grounds that the judge had erred in (1) finding a 

measured duty of care; (2) permitting a claim for contribution when the 

pleaded claim was for the whole cost; (3) dismissing the defendants' 
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counterclaim; and (4) ordering the defendants to pay 50% of the 

claimants' costs. 

The facts are stated in the judgment of Christopher Clarke LJ. 

*4083 

Jessica Brooke (instructed by Best Solicitors, Sheffield ) for the first and 

second defendants. 

Brie Stevens-Hoare QC and Morayo Fagborun Bennett (instructed 

by Bar Pro Bono Unit ) for the claimants. 

The court took time for consideration. 

28 January 2015. The following judgments were handed down. 

CHRISTOPHER CLARKE LJ 

1 This is an appeal from the judgment of Judge Robinson, given in the 

Sheffield County Court on 17 July 2013, following a hearing between 8 

and 12 July 2013. The central issues in the case are (i) whether the first 

and second defendants owed to the claimants a “measured duty of care” 

which, in certain circumstances, may arise as between adjoining 

landowners in respect of a hazard arising on their land without their fault; 

(ii) what that duty amounted to; and (iii) whether the defendants were in 

breach of it. 

The properties and their owners 

2 Armstead Road and Orchard Lane are two streets in Beighton, Sheffield 

which are broadly parallel to each other. Armstead Road is largely 

composed of terraced houses. Orchard Road which is to the west of 

Armstead Road is composed of terraced houses to the north and semi-

detached houses further south. Part of the back garden of number 58, the 

whole of the back garden of number 60, and about one third of the back 

garden of number 62 Armstead Road abut the back garden of number 41 

Orchard Lane. 

3 Numbers 58, 60 and 62 Armstead Road were built in about 1898. In 

2010 and thereafter number 58 was owned by Mr and Mrs Staniland, the 

third and fourth defendants, and number 62 by Mr and Mrs Coope, the 

first and second defendants, who are now the appellants (“the Coopes”). 

The Coopes moved into number 62 as tenants in 1988 and by October 

1990 had bought the freehold from the landlord's mortgagee when the 

latter obtained possession as against the landlord for non-payment of the 

mortgage. 

4 At the end of the gardens of the Armstead Road houses there was a wall 

(“the Armstead wall”), part of which divided number 41 Orchard Lane 

from numbers 58, 60 and 62 Armstead Road. It was built at some 

unknown date, but by at least 1953, and from that date it had, as the judge 

found, provided some supporting function for land about four feet deep 

(para 47). It appears to have been owned by the owners of the Armstead 

properties. At some stage toilet blocks had been established along the 



wall, which extended beyond those three houses, at periodic intervals. 

Those at number 62 had become dilapidated by 1988 and by 1990 had 

been removed. 

5 Prior to 1973 the land on which numbers 33-53 Orchard Lane now 

stand was waste land called “The Herbs”. Number 41 was built in about 

1973 when it was acquired by the parents of Mrs Ward, who had formerly 

owned number 62 Armstead Road. They erected first a fence, and then a 

double skinned wall (“the Orchard wall”). Mr and Mrs Ward, the 

claimants and now respondents (“the Wards”), bought the house from 

them in 2001. During the course of the trial the Wards and the Stanilands 

came to terms. Nothing is known about the terms of the settlement, which 

are confidential, *4084 save that part of the agreement provided “any 

rights of support which may have existed are hereby extinguished”. 

6 The layout of the streets and houses is shown on the plan annexed to 

this judgment 1 . Number 41 Orchard Lane occupies the southernmost 

hatched plot on Orchard Lane. Numbers 60 and 62 occupy the two plots 

in Armstead Road whose gardens are hatched on the plan. 

The judge's findings 

7 The Herbs was significantly higher than Armstead Road. In 1973 the 

level of The Herbs adjacent to numbers 60 and 62 was about four feet 

higher than the Armstead Road ground level so that the level of the Herbs 

was about three feet below the level of the top of the Armstead wall, 

which was about seven foot/2·15 metres high at this point. 

8 In 1973 the builders of number 41 built up the land at The Herbs by an 

additional three feet to the top of the Armstead wall, which, had, 

therefore, seven feet of earth on the Orchard Road side of it. 

9 Sometime after 1973 a wall was built on the land at 41 Orchard Lane. It 

began as a double skin wall nine inches thick, to which was added a 

single skin wall 4½ inches thick in 1990 or 1991. 

10 By 1973 there was—by virtue of at least 20 years of support—an 

easement of support acquired by number 41 in respect of four feet of land 

at Orchard Lane. But the addition of a further three feet of land in 1973 

had the effect of imposing an additional burden. It was impossible to 

separate the increased burden from the earlier one; and whatever 

easement had previously existed was, therefore, extinguished: see Gale 

on Easements , 19th ed (2012), para 12-37. 

11 By the time that the single skin part of the wall was built in 1990 or 

1991 the level of the land at number 41 had increased to nine feet/2·74 m. 

The increased load in 1990, even if it only consisted of the building of the 

single skin wall which involved an increase in ground level of at least 25 

cm/10 inches, was sufficient to extinguish whatever easement had 

previously existed. 
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12 The works in 1990 were probably performed in the spring or autumn 

so that by January 2010 the 20-year prescription period had not elapsed 

and there was no easement of support in favour of number 41. 

13 On 16 January 2010, after heavy snowfall with snow accumulating on 

the ground, part of the Armstead wall collapsed into the gardens of 

numbers 60 and 62 Armstead Road. The collapse was catastrophic. At the 

time of the hearing bricks from the wall were on the gardens together 

with some soil from number 41. 

Responsibility 

14 The judge found that prior to the collapse there was no sign observable 

by a lay person of the Armstead wall, which had functioned perfectly 

adequately from 1898 up until 2010, being under distress. The Armstead 

wall did not collapse as a result of anything done by the Coopes. They 

had done nothing to interfere with the earth retaining capability of the 

wall or to interfere with any easement of support that might exist. 

15 The cause of the collapse of the wall was the additional loading on the 

wall, as the depth of earth behind it increased from four feet to nine 

feet,*4085 operating on a nine inch thick wall which was “doomed from 

the outset, with only the timing of any failure open to debate”. The trigger 

for the collapse was the loading by the snowfall. Removal by the Coopes 

of rubble from the roof and lateral walls of the toilet block which abutted 

the Armstead wall in 1990 had had no discernible effect so far as the 

collapse was concerned. 

16 The judge also held that the Wards were not responsible for the 

addition of the loading against the Armstead wall (para 60). They were 

not liable in nuisance since they had neither created any nuisance nor 

continued it when they knew or ought to have known that their property 

constituted a nuisance or hidden danger to the properties below: see the 

authorities cited at Clerk & Lindsell on Torts , 20th ed (2010), para 20-

99; Ilford Urban District Council v Beal [1925] 1 KB 671 ; St Anne's 

Well Brewery Co v Roberts (1928) 140 LT 1 ; Wilkins v Leighton [1932] 

2 Ch 106 . The Coopes' counterclaim against the Wards, based on their 

alleged failure to take steps to ensure that the Orchard wall and their wall 

were properly supported, accordingly failed. 

17 I am quite satisfied that it was open to the judge to find that the Wards 

were not responsible for the additional loading. They had done nothing to 

bring it about and were not the creators, or knowing continuers, of any 

nuisance. The judge found Mr Ward whose evidence was that he did not 

assist in the wall building works in 1990/1991 an honest witness and that 

it may not have been he who was assisting in the works at that juncture. 

The Wards were not legally responsible for the actions of their 

predecessor in title, even though she was Mrs Ward's mother. 
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18 The judge did not deal in terms with the claim in trespass (to which 

the Coopes' skeleton argument for trial had made no reference). Such a 

claim was not well founded. An entry onto land which is involuntary and 

without intention or negligence is no trespass: Smith v Stone (1647) Sty 

65 (where it was held to be a defence to an action for trespass pedibus 

ambulando that the defendant was carried onto the plaintiff's land by 

force and violence of others and was not there voluntarily); Public 

Transport Commission (NSW) v Perry (1977) 137 CLR 107 —per Gibbs 

J; Clerk & Lindsell on Torts , 21st ed (2014), para 19-07. The movement 

of a person's land which he neither intends, brings about, foresees, nor 

ought to have foreseen falls into the same category. 

The measured duty of care 

19 The judge found in favour of the Wards by holding that the Coopes 

and the Wards owed to each other a measured duty of care in respect of 

the consequences attendant on the collapse of the Armstead wall. 

20 The judge was satisfied that no duty of care arose on the part of either 

the Coopes or the Wards prior to the collapse. Neither of them were 

aware of the risk of damage occurring. There was nothing to put the 

Coopes on the alert to the imminent danger of collapse of the Armstead 

wall; or to put the Wards on notice that the condition of their land was 

such that the wall was in danger of collapse. 

21 However, once the wall had collapsed there was, the judge held, an 

obvious danger of more of the Wards' land falling on to that of the 

Coopes if nothing was done. If the Coopes or the Wards took any steps to 

remove from the Armstead Road land the bricks of the Armstead wall and 

the spoil*4086 from the Wards' land there was an obvious risk that more 

spoil from the Wards' land would cascade onto the land of the Coopes. 

The authorities 

22 The judge found it difficult to discern any clear expression of principle 

from the cases that were cited to him. 

23 In order to trace the origin of the concept it is necessary to go back 

to Goldman v Hargrave [1967] 1 AC 645 . In that case a tree in the centre 

of the appellant's land was struck by lightning on 25 February and caught 

fire. The tree was cut down on 27 February but no steps were taken to 

prevent the fire from spreading. The fire was left to burn itself out when it 

could have been extinguished with water. On 1 March the weather 

changed; the fire revived and spread to the respondents' properties which 

were damaged. The Privy Council, upholding the decision of the High 

Court of Australia, and following Sedleigh-Denfield v O'Callaghan 

[1940] AC 880 , held that an occupier of land was under a general duty of 

care in relation to hazards, whether natural or man-made occurring on his 

land, to remove or reduce such hazards to his neighbour; that the 

existence of such duty must be based on knowledge of the hazard, ability 
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to foresee the consequences of not checking or removing it and the ability 

to abate it; and that the standard of care applicable was what it was 

reasonable to expect of the occupier in the circumstances. The appellant's 

method of burning the fire out after 27 February, ie leaving it to burn out, 

brought into operation a fresh risk of a revival of the fire if the weather 

changes. He could have foreseen that risk and taken the necessary action 

to put out the fire on 26 or 27 February and was liable in negligence for 

the loss sustained. 

24 Liability in that case arose where the original hazard (lightning) was 

not one for which the occupant was responsible but where his failure to 

do anything in relation to it created a new hazard of which he should have 

been aware and which he could reasonably be expected to have taken 

steps to avert. Negligently he permitted it to continue. Lord Wilberforce, 

giving the judgment of the Board, approved the recognition of “a 

measured duty of care by occupiers to remove or reduce hazards to their 

neighbours”: at p 662G. He made clear that by that he meant that the 

standard of what was required of the occupier should be that which it was 

reasonable to expect of him in his individual circumstances. It is clear 

from this and subsequent cases eg Leakey v National Trust for Places of 

Historic Interest or Natural Beauty [1980] QB 485 (see para 26 below) 

that the duty is not dependent on the existence of any form of easement; 

nor does the existence of an easement preclude the existence of such a 

duty. Contrary to the submission made by the Coopes the court's rejection 

of the Wards' claim to a right of support is, therefore, not a ground for 

denying the existence of the duty claimed. 

25 In Duke of Westminster v Guild [1985] QB 688 the defendant tenant 

had an easement of drainage by which he had the right to carry out works 

of repair to a drain under the plaintiffs' land; but that easement was held 

to impose no duty on the plaintiffs, as servient owners, to repair the drain; 

and, as the court held, there was no duty of care that could impose on 

them an obligation to repair the drain. The case was determined by 

reference to the law of easements (“The general law of easements applies 

and … clearly imposes no such obligation” to repair: at p 703A). Ms 

Jessica Brooke for the *4087 Coopes contends that, if there was no duty 

of care even when there was an easement, the Wards, who lack any 

easement, can obtain no greater right than the beneficiary of an easement 

would have enjoyed. Goldman was not cited in this case, nor was this 

case cited in the cases to which I am about to refer. 

26 In Leakey v National Trust [1980] QB 485 the plaintiff's two houses 

were at the foot of a large mound—Burrow Mump—on the National 

Trust's land. The Trust knew that the instability of their land was a threat 

to the plaintiff's properties because of the real possibility of falls from it 

of soil and other material. In 1976 a large crack opened in the mound 
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above the house of the first two plaintiffs. They drew the Trust's attention 

to the danger to their house from a major fall of soil. The Trust said that it 

was a natural movement of land for which they had no responsibility. The 

plaintiffs successfully sued the Trust for an order to carry out the 

necessary works to prevent soil from moving onto their properties; and 

recovered damages in nuisance—which were modest because the works 

had been carried out. 

27 The Court of Appeal upheld the judgment, saying that the action was 

properly brought in nuisance rather than negligence although the 

distinction was of no practical significance. In effect this court held that 

the law as explained by Lord Wilberforce in Goldman was part of the law 

of England. The court identified the existence of the duty of care as 

underpinning the long established right to abate a nuisance: at pp 523F-

524D. Megaw LJ's judgment made plain that the extent of the individual 

occupier's duty depended, inter alia, on his/its financial resources and 

what he/it could—on a broad brush assessment—reasonably be expected 

to do. 

28 In Holbeck Hall Hotel Ltd v Scarborough Borough Council [2000] 

QB 836 the claimants owned a hotel which stood on a cliff overlooking 

the sea. Between the hotel and the cliff was land owned and occupied by 

the local authority. Such land provided natural support to the hotel. Due 

to maritime erosion the cliff was inherently unstable. Slips occurred in 

1982, 1986 and 1993. The 1993 slip was massive and caused the ground 

under the hotel's seaward wing to collapse as a result of which the rest of 

the hotel had to be demolished. The judge held that the local authority 

was, or ought to have been, aware of the hazard caused by the potential 

failure of support for the hotel, and that it had breached a measured duty 

of care by failing to investigate the danger to the claimants' land after the 

1986 slip when, if such investigation had been carried out, it would have 

discovered that a slip of the type that took place in 1993 was imminent. 

29 The Court of Appeal allowed the appeal holding that an occupier's 

duty to prevent a potential hazard to the claimant's land arises if the 

defect was patent and was or should have been observed. In the case of a 

latent defect the occupier would not be liable merely because he would 

have discovered the defect on further investigation. The local authority in 

that case had not foreseen a danger of anything like the magnitude of 

what had occurred and it was neither just, fair nor reasonable to impose 

liability for damage which was greater in extent than anything foreseen or 

foreseeable without further geological investigation (para 51). The 

authority's duty was to take care to avoid damage which it ought to have 

foreseen without such investigation. That duty might also have been 

limited to warning the adjoining occupiers of such risk as it was aware of 
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or ought to have foreseen *4088 rather than carrying out expensive and 

extensive remedial work itself (para 54). 

30 Although the claim thus failed on the basis that the local authority 

could not have foreseen damage of the magnitude that occurred, the court 

took the view that there was no difference in principle between damage 

due to lack of support and danger due to the escape or encroachment of a 

noxious thing so far as the principle in Sedleigh-Denfield was concerned 

(para 38). As Ms Brie Stevens-Hoare QC for the Wards rightly observed 

any danger due to lack of support must be a danger to the property 

needing support arising from the state of the property from which support 

was necessary. 

31 Ms Brooke submits that the view summarised in the previous 

paragraph was per incuriam and that, had the Duke of Westminster case 

been cited to the court, a different conclusion would have been reached. 

The owner of the servient tenement can, she submits, only be liable if he 

has done an act which causes support to be lost. 

32 In Holbeck Hall the court noted that in Bond v Nottingham Corpn 

[1940] Ch 429 the Court of Appeal had held obiter that the owner of the 

servient tenement was under no obligation to repair that part of the 

building which provided support for his neighbour, and that that case, and 

others to similar effect, had not been cited in Leakey . It referred to two 

cases since Leakey , namely Bradburn v Lindsay [1983] 2 All ER 408 and 

Bar Gur v Bruton (unreported) 29 July 1993; [1993] CA Transcript No 

981 , where the courts had applied the principles in Leakey to a claim for 

loss of support. ( Duke of Westminster does not appear to have been cited 

in either.) In the latter case Dillon LJ observed that the trial judge had 

rightly recognised that in the light of Leakey's case the statement in Bond 

v Nottingham Corpn was no longer good law. 

33 In Abbahall Ltd v Smee [2003] 1 WLR 1472 the defendant was the 

owner of a flying freehold which she had acquired by adverse possession 

and which comprised the first and second floors of a building and its roof. 

(The second floor was little more than the roof space.) As a result of the 

defendant's failure to maintain the roof there was a danger of masonry 

falling onto visitors to the ground floor and water leaked into the ground 

floor premises which were owned by the claimant. The defendant was not 

subject to any covenant to repair and, subject to any duty she owed to her 

neighbours, was entitled not to repair her own property. The claimant 

obtained a court order enabling it to enter the defendant's property to 

carry out repairs but the order was silent about who should pay for them. 

The judge held that both parties were responsible for repairing the roof 

and taking into account their respective financial resources ordered the 

defendant to contribute one quarter of the cost. 
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34 On appeal this court held that an occupier of property was under a 

duty to do what was reasonable in the circumstances to prevent or 

minimise the known risk of damage to his neighbours or their property 

and that in determining how the burden of meeting the cost was to be 

borne the court should strive for a result which was fair, just and 

reasonable, applying the concept of reasonableness between neighbours. 

Where the roof served to protect more than one owner common sense, 

common justice and reasonableness as between neighbours suggested that 

the owners of the properties should share the burden of paying for its 

repair and that it was *4089 reasonable to apportion the benefit to be 

derived from the repair of the common roof between the owners on a 

broad basis having regard to a comparison of the space which each 

owned. On that basis the defendant and the claimant should contribute 

equally to the appropriate works since they would derive equal benefit 

therefrom. Apportionment was an appropriate way of reaching a fair, just 

and reasonable result which was what the court should strive to achieve. 

35 Munby J (as he then was), who gave the principal judgment, referred 

to the fact that in Delaware Mansions Ltd v Westminster City Council 

[2002] 1 AC 321 , the House of Lords had held that where there was a 

continuing nuisance of which the defendants knew or ought to have 

known, reasonable remedial expenditure could be recovered by the owner 

who had been required to incur it in the course of abating the nuisance 

(para 28). He also referred to the fact that in that case Lord Cooke of 

Thorndon had said, at para 34: “reasonableness between neighbours is the 

key to the solution of problems in this field.” 

36 Munby J, with whom Chadwick LJ agreed, was at pains to observe 

that Abbahall's claim would at one time have been thought 

unmaintainable because of the observations of Sir Wilfrid Greene MR in 

Bond v Nottingham Corpn and Lord Denning MR in Phipps v Pears 

[1965] 1 QB 76 but held that matters had been “transformed” by the 

developments in the law of nuisance and negligence heralded in Goldman 

and developed in Leakey , Holbeck Hall and Bybrook Barn Centre Ltd v 

Kent County Council [2001] LGR 239 and Rees v Skerrett [2001] 1 WLR 

1541 . The two cases first mentioned remained good authority on the law 

of easements but, as he put it, “they tell us nothing about the proper 

content of the modern law of nuisance and negligence”. 

37 In those circumstances I decline to regard the Duke of Westminster 

case as precluding the existence of any duty of care relating to lack of 

support. The argument that, since there can be no duty if there was an 

easement of support, there can be no duty if any easement has been 

extinguished, does not, therefore, arise. (If valid it would appear to mean 

that, no measured duty of care could arise in circumstances where an 

easement of support might have arisen but had not.) Whether or not such 
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a duty of care exists is to be determined by the law of negligence, not the 

law of property, and it is plain that such a duty can exist where no 

question of easement arises eg Goldman . The fact that tortious principles 

lead to a liability when principles of property law would not does not 

render the law incoherent, as was suggested. 

38 The circumstances of the Duke of Westminster case [1985] QB 

688 were also markedly different. There was a contractual relationship 

between the parties the effect of which might be said to limit the 

existence of a duty of care or what could reasonably be required of the 

lessor. Secondly the tenant had the right to drain on to the landlord's 

premises and the blockage in the drain was on those premises. Ms 

Stevens-Hoare submitted that the only thing that created any hazard was 

the exercise by the tenant of the easement whereby effluent drained into 

the Duke's land. It could not, therefore, be said that there was any hazard 

on that land, which might give rise to a duty of care. Ms Brooke submits 

that the hazard was the drain through which water could not flow. It may 

be that the case is distinguishable on either of these grounds (on which I 

express no view); but, whether it is or not, the case cannot, in the light of 

the development of the law of nuisance and negligence *4090 in the 

authorities to which I have referred, stand in the way of the existence of a 

measured duty of care if the circumstances contemplated by those cases 

are applicable. 

39 Abbahall Ltd v Smee [2003] 1 WLR 1472 was a case in which the risk 

plainly originated on the defendants' land (the roof). This, Ms Brooke 

submitted, was a critical feature: the occupier of the higher land which 

collapses ought not to be able to rely on any duty of care by the occupier 

of the adjoining land onto which it falls. I do not, however, regard that 

proposition as consistent with Holbeck Hall . 

40 In Abbahall Munby J observed that none of the cases which had 

followed Leakey was precisely on all fours with the facts of that case. 

One important distinction is that the earlier cases were not ones in which 

(i) both adjoining occupiers were held to owe duties to each other; or (ii) 

where the conditions to be satisfied by an occupier who did not owe any 

duty in order to be entitled to any relief against the neighbouring occupier 

were specifically dealt with. 

41 As to (i), in Holbeck Hall , at para 56, Stuart-Smith LJ considered 

what the position would be if both parties knew of the relevant defect and 

the potential risk on their respective lands. He described himself as far 

from persuaded that each would then owe a duty of care to the other and 

rather thought that each would have consented to the risk as regards 

themselves and that each would have a defence of volenti non fit injuria. 

42 As to (ii), in Abbahall , where there was no defect on Abbahall's 

ground floor premises, Munby J characterised the applicable duty of the 
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defendant not as a duty to repair the roof, or to pay the claimant a sum 

equal to the defendant's share of the cost of the work, but a duty to make 

the appropriate contribution to the cost of the appropriate works always 

assuming that the works were actually carried out (para 43). The 

defendant was, he held, under no duty to do anything at all unless the 

claimant, ie Abbahall, was prepared either: (i) to pay his contribution in 

which case the defendant was in principle either under a duty to carry out 

the works or to contribute her proportion of the cost of having the works 

carried out; or (ii) to carry out the works in which case the defendant 

would in principle be under an obligation to pay the claimant the 

proportion of the cost appropriately to be borne by her. I do not regard 

Munby J as having held that Abbahall were under any free-standing duty 

to the defendant; rather, if they sought to enforce her duty to them they 

would have to carry out the works or pay their share. If, therefore, the 

Coopes are to be regarded as in the same position as Abbahall, ie not 

themselves under any duty, they would be able to recover contribution 

from the Wards if they (the Coopes) were prepared to carry out the work 

or contribute to its costs, but would not themselves be under an obligation 

to do either of these things. 

43 In the present case the judge has held that both the Wards and the 

Coopes were under a duty to their respective neighbours. He held it to be 

fair, just and reasonable to impose on each set of landowners an 

obligation to do what was fair just and reasonable to prevent or minimise 

the known risk of future collapse of the Wards' land on to the land of the 

Coopes. 

44 That begs the question as to whether there was, after the collapse, 

what can properly be said to be a hazard on both properties. As to that 

there was, on the judge's findings, clearly a hazard on number 41 Orchard 

Lane, since there was a danger of the land at number 41 falling on to 

number 60 or *4091 number 62, to the detriment of the occupiers of all 

three properties. This risk existed even if nothing was done. 

45 In respect of number 62 the judge found that if the Coopes or the 

Wards took steps to remove from the Armstead Road property the bricks 

of the Armstead wall and the spoil from the Wards' land there was an 

obvious risk that more of the Armstead wall and of the Wards' land 

behind it would cascade on to the land of the Coopes. 

46 It could be said that, in those circumstances, there was 

no existing hazard on number 62 Armstead Road because that risk would 

only arise if steps were taken to remove what had already fallen on to the 

land. I regard this approach as unacceptably narrow for two reasons. 

47 First, even if nothing happens there is an existing risk to the Wards' 

land arising from the present state of the Coopes' land. The collapse of 

part of the Armstead wall has removed support from the Wards' land and 



with what remains of the wall that land is at risk of falling. Ms Brooke 

submits that a failure of support cannot be a relevant risk or hazard. That 

failure occurred when the wall collapsed, and it was only after that 

collapse that any measured duty of care was found by the judge to arise. 

The hazard was not the failure of the wall but the fact that the Wards' land 

and the Orchard wall were unstable. There is no danger, she submits, that 

the Armstead wall will break: it has already done so. The Wards' land 

will only collapse under the force of its own weight and instability (a 

hazard arising on the Wards' land) and not for any lack of support. 

48 Attractively though this submission was presented I do not think it to 

be determinative. The current position is that it is the state of the Coopes' 

land arising from the collapse, namely that it provides insufficient support 

to the Ward land, which risks yet further collapse of the Ward land. In the 

light of Holbeck Hall Hotel [2000] QB 836 a measured duty of care can 

arise where there is a lack of support provided by the defendant's land. 

49 An example of a case in which the condition of the land after a 

collapse gave rise to a measured duty of care is to be found in Rees v 

Skerrett [2001] 1 WLR 1541 . In that case, when the defendant 

demolished his house, number 14, he became liable, in addition to 

liability for withdrawal of support for number 14A, to liability under the 

principles in Holbeck Hall Hotel and Leakey [1980] QB 485 for the 

consequences of demolition namely that, by virtue of the fact that number 

14 had been demolished, number 14A was exposed to rain which fell on 

the wall of number 14A and permeated through because of its 

unprotected state. This caused damage different in kind to that constituted 

by the removal of support which caused cracks through which rain 

penetrated. Liability was based, not on any aspect of the law of 

easements, but by virtue of the fact that the defendant knew or ought to 

have known of the risk of damage likely to result from the demolition 

works if not accompanied by weatherproofing and because the damage 

would have been prevented by work which it would have been reasonable 

in all the circumstances for him to carry out. 

50 In that case the demolition was carried out on behalf of the defendant 

on his land; but there seems to me no reason why a measured duty of care 

could not arise if the defendant's building had been demolished by 

lightning or a bomb, resulting in a condition of the land (not brought 

about by anything for which the defendant was responsible) which would 

put adjoining property at risk in the absence of preventative action. It is 

no bar*4092 to the imposition of a measured duty of care that the risk has 

arisen without the fault of the person from whose land it derives. Such a 

duty may involve an occupier having to deal with a hazard that has been 

“thrust upon him through no seeking or fault of his own” (per Lord 

Wilberforce in Goldman v Hargrave [1967] 1 AC 645 , 663). The risk of 
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further collapse of number 41 arising from the post-collapse state of 

number 62 seems to me no different in kind to more tangible risks such as 

fire, overhanging trees, or mobile land. 

51 Secondly, the bricks and spoil on number 62 ought not to be where 

they are and are likely to be moved some time. At the very least there is a 

risk that they will be. It is, I infer, only because the parties have not been 

able to resolve who is responsible for payment for what is necessary that 

nothing has happened since 2010. 

52 The essence of the situation is that, after the collapse, there was, on 

account of the defective condition of both properties (which resulted from 

circumstances for which neither owner was legally responsible), a real 

risk that damage would be done to both of them by the Wards' land 

falling on that of the Coopes, even if nothing was done, as well as if steps 

were taken to clear up the collapse that has already occurred. 

53 In those circumstances the judge was, as it seems to me entitled to find 

that there were measured duties of care on both sides. At the very lowest 

the Coopes would be obliged to allow access to their land to enable the 

Wards to carry out any work that might be necessary to shore up their 

land or protect it from further falling. 

54 A more difficult question is the extent of any such duty and, in 

particular whether it was reasonable to require the Coopes to contribute to 

the cost of reconstruction involved. 

The Coopes' submissions 

55 The Coopes contend that the judge was wrong to impose on them any 

financial contribution. Nothing which they did or should have done 

caused the collapse of the Armstead Road wall. That wall collapsed and 

spoil from the Ward land came with it because the occupiers of number 

41 had built up the land on their side. It was not reasonable to require the 

Coopes, who were the victims of the collapse, to pay the cost of clearing 

it up, although they might have had a duty to warn of the need to do so, if 

it was not obvious (as it was), and to allow access to their land for the 

necessary works. Such hazard as there was on the land after the collapse 

was the result of the overloading from the land of their neighbour for 

which they were not responsible. They were in a different position to that 

of a farmer or landowner with a fire or a defective grating on his land, or 

a landowner the instability of whose land was, prior to its collapse, a 

threat to his neighbours, or one who has demolished a building. 

56 In Leakey [1980] QB 485 , 528 Shaw LJ described the underlying 

theory as being 

“the correlation of control and responsibility. As the owner of the land is 

normally in the best position to obviate or to contain or to reduce the 

effect of nuisance arising on his land, he should be primarily responsible 
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for avoiding the consequences of such nuisance or compensating those 

who suffer by their occurring.” 

*4093 Here, on the judge's findings, the Coopes had no control over 

events that led to the collapse. There was in Leakey —rightly—no 

suggestion that the occupiers at the foot of the mound should contribute, 

provided the Trust had (as it did have) the money for repairs. If the Trust 

had not been able to shoulder the bill, those occupiers would have had to 

do so, not because of any duty to the Trust but because that was the only 

way to get their property repaired. 

Subsidiary arguments 

57 The Coopes contend that the Wards or their predecessors had the right, 

when they enjoyed an easement of support to enter onto the Coopes' land 

to carry out any work of maintenance or repair on their land and that any 

such right survived the extinguishment of the right of support. 

Alternatively the Wards had a right of access pursuant to section 1 of the 

Access to Neighbouring Land Act . 

58 As to the former it does not seem to me that a right of access 

appurtenant to an easement of support continues if the easement is 

extinguished. At the same time if the Coopes owed a measured duty of 

care to the Wards it seems to me that the court could order the Coopes to 

give them access to their land (as happened in Abbahall Ltd v Smee 

[2003] 1 WLR 1472 ). This approach could involve buttressing or other 

work being carried out on the Coopes' land. 

59 As to the latter the Act provides that someone who wants to carry out 

works on the dominant land (eg that of the Wards) and for that purpose 

desires to enter on any adjoining or adjacent land (the servient land) eg 

that of the Coopes, may apply for an access order. This approach would 

involve the work being carried out on the Ward's land. 

60 Alternatively it is said that the Wards could have reconstructed the 

land at the end of their own garden and rebuilt the Orchard wall with 

proper foundations set in the ground or by constructing a tiered or 

terraced solution. 

61 As to these subsidiary arguments, the fact that the Wards could, before 

the collapse, have carried out work which would have prevented it did not 

however mean that they were obliged to do so and the judge has found 

that they were not at fault. 

62 Before I address this question further it is convenient to consider how 

the judge approached the question of apportionment. 

Apportionment 

63 After dealing with the question of liability the judge turned to the 

question of apportionment, observing at this stage in his judgment that he 

had not had the benefit of full argument on how the burden of funding an 
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engineering or other solution to the problem should be shared. He invited 

further submissions. 

64 The absence of such submissions in advance may well reflect the fact 

that the Wards' pleaded case, relying on an easement of support, which 

the judge has held they did not enjoy, was that it was for the Coopes to 

rebuild the Armstead wall as a supporting wall and to pay damages for 

the cost of remedial work to the Orchard wall (which has not collapsed 

although it has been damaged): see (3) and (4) of the prayer. In his 

closing submissions counsel for the Wards, who was not Ms Stevens-

Hoare, limited their claim *4094 to a contribution from the Coopes. The 

Coopes contend that they should have been given earlier notice of this 

way of putting the case, that there should have been amendment to the 

pleadings, and that they should have been given time to consider their 

position. 

65 As to that, it seems to me that the Wards were in principle entitled to 

pursue their claim to damages (based on the measured duty of care that 

had always been pleaded: see para 16 of the particulars of claim) on a 

more limited basis than their original claim. If the Coopes regarded 

themselves as put at an unacceptable disadvantage because of this 

limitation they should have sought an adjournment. They did not do so, 

but submitted that their liability should be limited to about 10% of the 

cost of an appropriate wall or engineering solution. 

66 However, this state of affairs produced the unsatisfactory result that 

there was before the judge no clear proposed solution to the problem of 

the collapse. The question was touched on in the report of Mr Gooud for 

the Wards of 28 October 2010. He considered three options: (i) propping 

of the Orchard Wall off land belonging to numbers 60 and 62, which 

would involve vertical timber bearers to be taken down to the ground of 

the gardens; (ii) demolition of the Orchard Wall and fence, and of the 

land behind it and, once the wall had been removed down to its 

foundation the battering back of the ground at an angle of approximately 

30° back to the garden; (iii) allowing the Orchard wall to collapse into the 

rear of numbers 60 and 62. He did not recommend (i) without more 

thought because propping could itself generate collapse. Nor did he 

recommend (iii). 

67 In a report of 25 June 2012 Mr Evans for the Coopes gave three 

“broad recommendations at this stage”: (a) building a new wall along the 

line of the original wall of reinforced concrete or reinforced masonry; (b) 

the provision of a proprietary retaining wall system making use of 

interlocking concrete or timber elements which contained loose stone 

fillings; (c) adjusting the levels of the grounds on the two sides of the 

wall to create a stepped terrace between the properties. 



68 After further submissions, the judge decided (i) that it would not be 

fair to impose equal burdens on both parties; and (ii) that the Coopes 

should not be obliged to contribute beyond the cost of providing a wall to 

retain four feet of land. That seemed to him fair, just and reasonable since 

the balance of the height of any retaining wall was a benefit which was 

far more to the advantage of the Wards such that they should pay for that 

balance or for any alternative solution such as ramping. So, as he held, 

the potential liability of the Coopes was limited to paying a rateable 

proportion of the cost of a suitable engineering solution having regard to 

the proportion of the retaining wall benefiting the Wards' land that 

shared a boundary with number 62. He then indicated that further matters 

such as on whose land would a new wall be built and whether it would be 

a party wall might have to be put over for further argument and indicated 

that he would hear counsel further. What exactly happened immediately 

thereafter is unclear. 

69 In the event the judge prepared a working draft of his proposed order 

which was circulated to the parties. On 14 December 2013, after 

considering a short written response to it in a letter from the Coopes' 

solicitors of 5 November 2013, the judge made an order in the terms of 

his draft. It declared, inter alia, that the Wards and the Coopes owed to 

each *4095 other a measured duty of care in respect of the consequences 

attendant on the collapse of the boundary wall and: 

“3. …in respect of any engineering or other solution which may be 

devised to deal with the consequences attendant on the collapse of the 

boundary wall, the contribution of the Coopes shall be a rateable 

proportion of the cost of such solution by reference to the length of that 

part of the collapsed boundary wall which is contiguous with the 

properties at 41 Orchard Lane and 62 Armstead Road and in any event 

such contribution shall not exceed the cost of providing a wall capable of 

retaining land to a depth of four feet along the length of that part of the 

collapsed wall which is contiguous with the properties at 41 Orchard 

Lane and 62 Armstead Road.” 

The order gave liberty to apply for further or other relief arising out of the 

judgment, in particular the method of calculating the rateable proportion 

referred to in paragraph 3 of the order. 

70 The exact meaning of the words used in the order is not transparently 

clear. But I take it to mean (as, I understand, do the parties) that the 

Coopes were to pay the proportion that (i) the length of their garden 

contiguous to number 41 bore to (ii) the total of (a) that length and (b) the 

length of the garden of number 60 (all of which was contiguous to 

number 41), divided by two. If, therefore, (i) was one third of (ii) the 

proportion of the cost of the engineering solution which the Coopes 

would have to bear was one sixth. The order as drafted does not refer in 



terms to the need to divide by two but, unless that is done, the Wards do 

not, under the first part of the order (before the cap) end up paying any 

part of the cost. This cannot have been intended. 

71 The Coopes' contribution is then subject to the limit of the cost of 

providing a wall capable of retaining land to a depth of four feet. The 

judge had before him figures from the experts which estimated the cost of 

such a wall calculated on the basis that the method of wall construction 

was “traditional” at £5,000 plus VAT. The judge recorded that, beyond a 

retaining capability of five feet of soil what would be required was a 

much more expensive reinforced wall. 

72 The Coopes submit that the judge's order is in terms which are 

difficult to interpret and unsatisfactory because (a) the order does not 

define what is meant by “the consequences attendant on the collapse of 

the Armstead wall”, which they say simply means the destruction of the 

Armstead wall and the Coopes' shed (in fact it must refer to the entire 

situation resulting from the collapse including the removal of support and 

the risk of further collapse); (b) the reference to “such engineering or 

other solution which may be devised to deal with the consequences 

attendant on the collapse of the Armstead wall” left open whether the 

solution might involve a wall, terracing or other solution, and on whose 

land, or whether it was to be on a combination of both, without which it 

was impossible to say what it might be reasonable to require; (c) there is 

no justification for their having to pay a proportion of costs up to four feet 

when any right of support in respect of that four feet had been lost by 

subsequent building. Further the order appears to acknowledge that the 

problem may not be solved by the construction of a wall given the large 

difference between the land at number 41 and number 62. Lastly the 

settlement with the Stanilands means that it is *4096 unclear whether 

they will be involved in any work of reconstruction of a supporting wall, 

whether on their land or that of the Wards. If they are not to be involved 

it is entirely unclear whether any engineering solution could be achieved 

if it related just to the boundary between number 41 and number 62. 

73 That the defedants should now be making these submissions is, itself, 

somewhat unsatisfactory. The judge drew attention at the end of his 

judgment to the complicating factor of the Stanilands; to the fact that he 

had not considered the possible implications that might arise from 

possible engineering situations; and that such matters might have to be 

put over for further argument. No further submissions appear to have 

been made to him by either party about these matters or about the form of 

order which the Coopes now criticise: their solicitors' letter of 5 

November 2013 only addressed very minor points of detail. Further the 

submission they made that, if the court was against them on liability, they 

should not have to pay more than about 10% of the cost of an appropriate 



wall or engineering solution is very close to the 15% figure produced by 

the judge's calculation which is itself subject to the cap. 

74 Whether the cap would in fact reduce the amount is unclear. Although 

we have had no evidence on the issue we were told after the hearing that 

there were quotes for the rebuilding of the Armstead wall between £30-

40,000, 15% of which is between £4,500 and £ 6,000. The figure given to 

the judge for a four foot retaining wall was £5,000 to which VAT was to 

be added. 

Conclusion 

75 In my judgment, it was not just and reasonable to impose on the 

Coopes a liability to contribute to the cost of some as yet unspecified 

engineering solution. I have reached that conclusion for a number of 

reasons. 

76 First and foremost the cause of the collapse was the overloading of 

number 41 Orchard Road over the years with earth which, as we now 

know, was highly likely to lead in the end to this result. Prima facie it 

does not seem to me reasonable to require the Coopes to pay for what was 

neither their fault nor within their control when what happened was 

caused by the use of number 41 Orchard Road by those who built up the 

land there so as to become nearly double the height of The Herbs. Whilst 

the Wards were not personally at fault, responsibility for the collapse lay 

on their side of the fence and arose from the additions of earth made by 

the occupiers to their land. 

77 I recognise that in Abbahall Ltd v Smee [2003] 1 WLR 1472 the costs 

were ordered to be shared in equal shares although the roof that was the 

source of the trouble was owned by the defendant. But that was a case 

where the parties were living under the same roof which served equally to 

protect the premises of both of them. In the present case the parties live 

apart and the Coopes derive no benefit comparable to the roof from the 

accumulated land next door. Munby J took pains to say that he was 

saying nothing about different topographical circumstances (para 39) and 

that other solutions might be appropriate where the properties in dispute 

were arranged side by side (para 77). 

78 Second, it seems to me unreasonable to require a contribution to a 

“solution” which is entirely unspecified. Because the Wards' claim was 

for the whole cost of replacing the Armstead Wall and repairing the 

Orchard *4097 Wall there is no clarity as to what solution will or can in 

fact be put into effect. Any solution may involve (a) rebuilding the 

Armstead Wall on the Coopes' land; (b) strengthening the Orchard Wall 

on the Wards' land, with or without support on the Coopes' land; (c) 

creating a new party wall; or (d) cutting back the garden at number 41. 

Which of these may be chosen may, itself, depend on whatever has been 

or will be agreed with the Stanilands, which is unknown. 
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79 Whilst I sympathise with the difficulties facing the judge, and 

understand why he sought to cut through the matter in the way that he 

did, it does not seem to me acceptable for the Wards to claim (at the very 

end of the hearing) a contribution to a solution without identifying with 

some specificity what solution they proposed, in particular because the 

reasonableness of requiring any contribution could depend on what the 

solution was to be. One very likely solution is that the rebuilding will take 

place entirely on the Wards' land, not least because prior to the hearing 

the Wards offered to settle the case and bear “the full cost of rebuilding 

the wall on their land”. It would not seem to me to be reasonable for the 

Coopes to have to contribute to the construction of a wall which was 

entirely on the Wards' land and from which they would derive no benefit 

other than the removal of the risk of a further collapse because the burden 

of the Wards' land which had caused the first collapse was reduced. In 

addition, if a solution which only involves work on the Wards' land is 

possible it does not seem to me reasonable to adopt a different solution 

which involves use of the land of the Coopes. It may be that the 

implications of possible solutions would give rise to further 

considerations, as the judge recognised. 

80 Third, the judge thought that a fair, reasonable and just result was 

reached by reason of the limitation on what was required of the Coopes to 

“the cost of providing a wall capable of retaining land to a depth of four 

feet along the length of that part of the collapsed wall which is contiguous 

with the properties at 41 Orchard Lane and 62 Armstead Road.” There 

are, as it seems to me, a number of difficulties with this. 

81 As to that, first, the cap may bear no relationship to the work that is 

carried out. If the solution involves work wholly on the Wards' land, the 

cost of the provision of a wall along the length of the collapsed Armstead 

wall capable of retaining land to a depth of four feet is something of an 

irrelevancy. 

82 Second, it is not apparent to me that the Armstead wall which was 

retaining land that was seven feet in depth is in its present condition in 

fact incapable of retaining land to a depth of four feet. In that case a 

payment representing the cost of such a wall would seem superfluous. 

83 Third, the judge chose this limitation on the footing that four feet was 

the depth of the earth on the Orchard Lane side when number 41 was 

built. But that was over 30 years ago. Things have moved on. Any 

easement of support in respect of four foot of earth has, on the judge's 

findings, been extinguished, albeit that, in the context of a duty of care, 

that circumstance is not conclusive. 

84 That does not mean that the Coopes can have no obligations on 

account of a measured duty of care towards the Wards. It may, for 

instance, as I have indicated, be incumbent on them in the future to allow 



the Wards access to their land in order to enable works to be carried out 

on the Wards' land and to remove whatever impedes such access, or to 

allow their land to be used for propping or otherwise. 

*4098 

85 I would, accordingly, allow the appeal and set aside paragraphs 2-5 of 

the judge's order. The fact that paragraph 2 is to be set aside should not, 

however, be taken as a decision that there are no obligations which the 

Coopes may owe to the Wards as part of a measured duty of care (see the 

previous paragraph). It is, however, inappropriate to make a declaration 

of any such duty in the abstract and in the absence of any established 

breach. 

Costs 

86 The judge gave judgment on 17 July 2013 in respect of the costs, each 

side having claimed that they were entitled to their costs from the other. 

No transcript of that judgment was provided to us at the appeal hearing 

but a satisfactory note provided by both trial counsel was provided on 11 

November 2014. The order which the judge made was that the Coopes 

should pay the Wards 50% of their costs. 

87 The judge recorded the fact that in July 2012 the Wards had offered to 

settle the dispute on the basis that the parties made equal contributions to 

the cost of the necessary works. Then, by a letter dated 16 November 

2012, written without prejudice save as to costs, the Wards offered to pay 

“the full cost of rebuilding the wall on their land on agreement that your 

clients will remove the shed/rubble and allow our clients and their 

instructed contractors all necessary access in order to carry out such 

works. In addition each party is to bear their own legal fees.” 

The judge rejected the suggestion that that was an offer only to 

reconstruct the wall originally built on the Wards' land “ie a wall situated 

1·7m above Armstead Road” viz the Orchard Wall. (This is the height 

above the ground level at number 62 at which the Orchard Wall begins.) 

He treated the offer as an offer to build a retaining wall between the 

properties. 

88 If Bean and Arden LJJ agree that this appeal should be allowed the 

judge's order as to costs cannot stand. It will not then be necessary to 

determine whether, if his decision on the merits stood, the costs order that 

he made was appropriate. 

89 The judge's order does not deal with the counterclaim, in relation to 

which, although the judge is said by the Coopes to be in error, there is no 

cross appeal. No one seems to have drawn attention to this; or addressed 

argument on the question of the costs relating to it. I would formally 

dismiss the counterclaim and invite submissions in writing in relation to 

the costs here and below. 

BEAN LJ 



90 I agree. 

ARDEN LJ 

91 I also agree. 

Appeal allowed in part.  

Counterclaim dismissed.  

Paragraphs 2 and 5 of the judge's order set aside.  

Nicola Berridge, Solicitor 
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Judgment 

The Sheriff, having resumed consideration of the cause: 

FINDS IN FACT 

 1. The pursuer is the owner of 1 Woodside Road, Liff, Angus (“the 

property”). The property on its west side bounds Church Road, Liff (“the 

road”) which runs roughly north/south. On that boundary is a wall which 

pertains to that property (“the wall”). Liff is an historic area in that it 

contains many old buildings including the property. 

 2. At all material times, the first named defender (“AC”) was the 

local authority for Angus with statutory responsibility for roads and 

drainage including the road. 

 3. In or around August 2008, AC prepared plans for road and 

drainage works on the road (“the works”). The works included excavation 

of the footway and carriageway, replacement and removal of gullies, 

installation of a drain and thereafter resurfacing of the footway, 

carriageway and kerbing. 

 4. In October 2008, AC instructed TC to carry out the works. At all 

material times, TC was the main contractor employed by AC to carry out 

the works. TC is wholly owned by three local authorities, including AC, 

and exists to carry out works instructed by those local authorities. 

 5. The works were commenced by TC on or about Monday 26 

January 2009. Prior to the works commencing, AC closed the whole road 

and erected barriers so that only TC and its contractor had access to the 

road. 



 6. At all material times, the works were conducted under the 

supervision and direction of AC. TC was not entitled to carry out any 

works or modify any planned works otherwise than in accordance with 

the plans prepared by AC and under its supervision and direction. 

 7. The wall is about 250 to 300 years old. It originally formed the 

external western walls of three traditionally constructed buildings located 

within the curtilege of the property but at some time before 1970, those 

buildings had their roofs removed leaving those walls effectively as the 

single western boundary of the property. 

 8. The wall is made from flat, coursed sandstone having a rubble 

and clay core and lime mortar pointing. The rubble core is secured with 

clay, not mortar. It is effectively a dry stone construction. On the road 

side, the wall is nearly 8 feet high; on the garden side, about 5 feet. It is 

about 22 feet long. That difference in height did not cause the wall to be 

unstable. 

 9. One part of the wall leant out slightly towards the southern end 

towards the road. That fact did not affect the stability of the wall. 

 10. It is substantial in cross- section: 18 to 20 inches. It does not 

have formal coping; instead it has flat stones on top encased in modern 

mortar which adequately substitute for formal coping. That substitute was 

in good order. There are few through stones, though that fact did not 

make the wall weak. The wall is properly coursed and well-pinned. 

 11. The wall was originally soundly constructed and had been well-

maintained throughout its existence. That maintenance included regular 

and adequate repointing, removal of excess vegetation and minor repairs. 

 12. As at the beginning of 27 January 2009, there was only 

nominal vegetation growing out of the faces and no significant water 

penetration through the wall from either the top or any other part. It was 

entirely stable at that time. 

 13. The distance from the wall to the carriageway of the road was 

short, being about 18 inches, formed by a rough grass verge. There was, 

as at 27 January 2009, no pathway or footpath on the east side of the 

road. The wall therefore had little protection against activities on the 

road. 

 14. The wall was vulnerable to disturbance since it had shallow 

foundations, the foundation stones were visible and liable to disturbance, 

because of its age, its type of construction and proximity to the road 

carriageway. 
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 15. Prior to the works commencing, the road and adjacent 

properties were inspected by Mr Sandy Garden for AC and Mr Brian 

Johnston for TC. Mr Garden did not believe that the wall was potentially 

vulnerable to the proposed works. He was mistaken in that belief. He did 

not instruct a survey to be carried out by a structural engineer to assess 

the state of the wall and its potential vulnerability to the roadworks. He 

did not put in place any precautions to safeguard the wall. 

 16. Mr Johnston noted the age of the wall, that it had shallow 

foundations and exposed foundation stones and was close to the road on 

which works were due to take place. He considered that the wall might 

therefore be vulnerable to damage due to direct contact with the 

foundation stones or disturbance to them from the works. He transmitted 

that observation to AC before the works started. 

 17. It was the responsibility of AC to decide what steps should be 

taken in the light of that information and to instruct TC, through Mr 

Johnston, accordingly. No such instructions were given to TC by AC 

before the works started. 

 18. Given the vulnerability of the wall which was or should have 

been known to AC, it would have been sound, good practice for AC to 

have instructed a pre-dilapidation survey to be carried out by a structural 

engineer. 

 19. A pre-dilapidation survey, if reasonably competently carried 

out, would have confirmed the potential vulnerability of the wall to 

danger posed by the proposed work. It would then have been good sound 

practice for AC to have amended its plans and instructions to TC so as to 

require TC, and all those working for it to take care when working in the 

vicinity of the wall and to take steps to protect the wall against activities 

which might disturb the wall, including its foundations. No such action 

was taken by AC. 

 20. The works commenced at the south end of the road proceeding 

northwards towards the property and the wall. In addition, on 27 January 

2009, works were being conducted at the north end of the road, directly 

outside the property, near to the wall. 

 21. Those additional works consisted of a JCB digger (“the JCB”) 

conducting soil moving operations on the road near to the wall. That JCB 

was working under the direct control of TC. 

 22. Those operations involved the JCB repeatedly raising and 

lowering the digger bucket. The bucket weighs many tons. In lowering 

the bucket, the JCB operator repeatedly and heavily banged the bucket 



against the road. That caused loud noise and vibrations. Those operations 

continued for at least two hours on that morning. 

 23. Mid-morning on 27 January 2009, two parts of the garden side 

inner skin of the wall collapsed into the garden of the property. One 

collapse, the smaller one, was at the north end of the wall. The other 

collapse, somewhat larger in size, occurred towards the southern end of 

the wall. 

 24. The reason for collapses of the two parts of the wall was the 

activities of the JCB. The repeated banging of the heavy digger bucket 

near to the wall for at least two hours caused vibrations to be transmitted, 

along the road, up through the foundations and into the wall which 

eventually led to the partial collapse of the wall. 

 25. The effect was to make the wall dangerous. There was no 

alternative but for the affected parts of the wall to be partially demolished 

to make them safe before repair could be effected. 

 26. On 5 February 2009, AC served a Dangerous Buildings Notice 

on the Pursuer, in terms of sections 29 and 30 of the Building (Scotland) 

Act 2003 requiring the Pursuer to repair and rebuild the wall; the work to 

commence by 10 February and to be completed by 3 March 2009. 

 27. The pursuer himself partially demolished the affected part of 

the wall at the north end and did no more than was necessary to make it 

safe and ready for rebuilding. Before he could carry out the same work on 

the larger affected part of the wall towards the southern end, AC carried 

out that work on the authority of said Notice around 10 March 2009. The 

partial demolition work by AC was no more than was necessary to make 

the wall safe and ready for rebuilding. 

 28. As a result of the initial collapses and subsequent partial 

demolitions, the pursuer has suffered loss being the cost of rebuilding the 

wall reasonably estimated to be £16,495 and the cost of reinstating the 

damage to his garden caused by the collapses and demolitions, reasonably 

estimated to be £900, making a total of £17,395. 

 29. If the wall had not been damaged by the JCB, there is no reason 

to believe that it would not have been capable of standing for the 

foreseeable future. 

FINDS IN LAW 

 1. That the loss suffered by the pursuer occasioned by the damage 

and subsequent partial demolition of the wall was caused by the fault of 

the first defender in that it failed to take reasonable care to see that the 
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wall was adequately protected against the foreseeable risks posed by the 

works including those activities which did in fact cause the collapse and 

that failure caused the whole of the damage to the wall. 

 2. That the second defender was not at fault and did not cause or 

contribute to said loss by its actions. 

THEREFORE: Sustains the Pursuer's first plea in law under deletion of 

the words “ et separatim nuisance caused by”; Repels the Pursuer's 

second plea-in-law; Repels the first defender's pleas-in-law; Sustains the 

second defender's second plea-in-law and assoilzies the second defender; 

Finds the first defender liable to make payment to the Pursuer in the sum 

of £17,395 (SEVENTEEN THOUSAND THREE HUNDRED AND 

NINETY-FIVE POUNDS STERLING) together with interest from the 

date of decree until payment; Reserves meantime the question of 

expenses. 

Derek O'Carroll, Esq. 

Note 

Introduction 

1 In this action, the Pursuer seeks payment of £20,000 from the 

defenders, jointly and severally, for their alleged negligence et 

separatim nuisance which led to damage to his wall. The wall in question, 

owned by the Pursuer, forms the western boundary to part of his garden. 

On the other side of the garden runs a road, parallel to the wall, called 

Church Road which is found in the small village of Liff, located just to 

the north-west of Dundee City. Church Road and the wall run roughly 

north/south. Put very short, the pursuer says that the first named 

Defender, Angus Council (“AC”) decided to do road improvements in 

Church Road and instructed the second named defenders, Tayside 

Contracts (“TC”) to do the work. TC is wholly owned by AC and two 

other local authorities and exists for the purpose of executing contracts 

for inter alia road works for which its owners have statutory 

responsibility. 

2 The Pursuer says that while the work was being done, part of the wall 

was initially damaged and as a result, partial demolition of the wall was 

necessitated and that the original collapse of the wall was due to the 

negligence of, et separatim nuisance caused by, the defenders. The sum 

sued for is said to be the cost of reinstating the wall together with a sum 

for inconvenience. The defenders each deny liability and in any event 

claim that the sum sued for is excessive. Their principal position is that 

there were no works being carried on near to the wall when it collapsed 

and in any event, the wall was unstable and liable to collapse at any time. 

They each have the usual preliminary pleas. 



3 The case has had a somewhat lengthy history, the events in question 

having occurred in 2009 and the action commenced the same year. It is 

not necessary to go into detail here by way of explanation for the delay 

save to say that the pleadings underwent a considerable amount of 

adjustment and amendment at various stages including shortly before the 

proof before answer. It suffices to note that on 11 April 2012, the Sheriff 

fixed a proof before answer to take place on 10 August 2012 when the 

cause called for the first time before me. For various reasons, little took 

place that day although evidence was commenced. I fixed a further diet of 

proof before answer to take place from 3 to 7 December 2012 when the 

proof concluded. I heard from the following witnesses called by the 

pursuer: himself, his wife, Elizabeth Glen, Graham Bruce, Chartered 

Civil Engineer and Daniel Gentles, Chartered Civil Engineer. AC led 

Sandy Garden, Senior Road Maintenance Engineer employed by AC and 

Dr Rajen Lavingia, Civil Engineer. TC led only Brian Johnston, Project 

Agent employed by them. The Pursuer lodged 6 inventories of 

productions, and AC lodged only the report of Dr Lavingia. There were 

no productions lodged by TC. The parties entered into a joint minute 

which I have incorporated into my findings in fact, where relevant. At my 

request, the parties drafted written submissions at the close of evidence 

and spoke to them. I then made avizandum. 

Summary of the Evidence 

Elizabeth Glen. 

4 She is 68 and is a self-employed teacher of speech and drama. She is 

the wife of the pursuer. She and the Pursuer have lived together at 1 

Woodside Road, Liff since 1970. The house, garden and outbuildings 

occupy the corner plot bounded by Woodside Road and Church Road. 

Church Road is sometimes used as a bus route and is regularly used by 

ordinary traffic. The wall in question forms the western boundary of the 

property. It runs roughly north/south as does Church Road. She identified 

the property and the wall in the photographs at 5/14 and 5/3. The wall is 

over 300 years old. It originally formed part of buildings, now de-roofed, 

leaving the wall as a boundary wall. The wall is about 8 feet high on the 

road side. It is shorter on the garden side because the garden height is 

higher than the road. She is 5 feet tall and could just see over the wall 

from the garden side. Part of the wall, roughly in the middle, had been 

repaired about 15 years ago. Apart from that, the wall was as it was when 

they moved into the house about 40 years ago. There was at that time, no 

footway or pavement on the road side of the wall, just a small grass 

verge. No footway was installed until after the events which are the 

subject matter of this action. 

5 She and her husband had been notified by AC prior to the collapse of 

the wall that road works would be starting in Church Road. The wall 



collapse occurred on Tuesday 27 January 2009. For about two weeks 

before that date, the witness was aware of lorries using the road in 

connection with the road works. 

6 On Tuesday 27 January 2009, sometime in the morning the witness was 

in her house at the rear in the garden room. She heard a lot of banging 

going on in the road on the other side of the wall. That banging had been 

going on for some time, for most of the morning. She saw a digger in the 

Church Road on the other side of the wall. She watched it from the 

garden side of the wall. She saw the “basket” of the digger being raised 

above the height of the wall and then being lowered again below the 

height of the wall immediately followed by repeated banging. The 

banging was metallic, the kind that occurs when metal is banged on stone. 

Although she could not see the lower part of the digger, she believed that 

the banging was caused by the basket being banged on the road on the 

other side of the wall. She remembered all this vividly. 

7 Quite some time after she first began to hear the banging noise, she then 

heard a different sound, a sound like thunder. She looked out of the 

window and saw that two parts of the wall had fallen down. One part was 

at the northern part of the wall, close by the outbuilding she called the 

shed. The other, larger collapse, was further south where the inner leaf of 

the wall had fallen into the garden. She looked for the pursuer. She went 

out to the road. There she saw the digger in the middle of the road 

opposite the wall. 

8 In photograph 5/3/9 [a photograph taken by Mr Bruce in February 

2009], she can identify a line of soil in the middle of the road which was 

not there before the works started. In photograph 5/3/5 [ditto], she can 

identify digging works having been carried out on the west side of 

Church Road and bare soil in the grass verge which was not there before 

the road works started. 

Richard Glen, the Pursuer. 

9 He is aged 69 and is a will writer. He has lived in the house with his 

wife for about 45 years. The wall was de-roofed and was now the 

boundary wall between his garden and Church Road. He had maintained 

the wall over the years. He had pointed the whole wall about three times 

in that time assisted by a neighbour who was a dry stone dyker by trade 

and another neighbour who was a handyman by trade. He had done the 

work whenever it needed to be done. About 15 years ago, part of the wall 

towards the northern end was repaired and strengthened with breeze 

block on the garden side. He removed vegetation as necessary. The wall 

was concreted and well-pointed. The concrete was on top of the wall 

which was complete and there was no evidence of water ingress through 

that part of the wall. He had checked that previously and no work needed 



to be done there. There was no inherent weakness in the wall. The garden 

layout had not changed since shortly after he moved into the house. 

10 He was aware that AC intended to do work in Church Road. Works in 

Church Road had started some time before the collapse of the wall on 

Tuesday 27 January 2009. All of Church Road had been closed off with 

barriers which were sometimes removed to allow works vehicles entry to 

Church Road. There was no barrier against his wall though. On that date, 

he was in the house in a different part from his wife. He saw the arm of a 

JCB digger (“JCB”) appearing periodically over the wall. The JCB was 

moving on the road outside the wall with its bucket visible over the wall 

before the bucket would be brought down. He heard banging as it did so. 

That was the first day he had seen the JCB in that area doing that kind of 

work. It went on for a couple of hours that morning before the next event 

occurred. He could not see what the digger was doing when the bucket 

was below the level of the wall on the road side. 

11 He heard his wife call him. He saw two parts of the wall had partially 

collapsed. Stones were still falling as he looked. One part was to the north 

of the wall, the smaller collapse. The other part was further to the south. 

He went outside to the road. He saw that the JCB was emptying the 

bucket of debris on the roadside. He went to the driver of the JCB. He 

was moving earth from one side of Church Street to the other. He asked 

the driver to stop. The JCB was immediately outside his wall. Its wheels 

were in the middle of the road. It was facing the wall and had been doing 

work very close to the wall. He thought that the JCB had been removing 

earth from near the wall or putting it there. He thought that the grass 

verge immediately beside the wall had had more earth there before the 

works started and the JCB might have been removing it. 

12 He asked the driver of the JCB to get someone to have a look at what 

had happened to his wall. He said he would speak to his supervisor and 

named Sandy Garden. There were two or three workmen near the JCB 

which was red and yellow. The JCB looked like the one in the photograph 

at page 34 of 6/1 [Dr Lavinga's report]. In his opinion, the collapse of the 

wall was due to the activities of the JCB. The wall had been well-

maintained, had stood for over 300 years and had withstood other 

roadworks (resurfacing and installation of drainage channels) which took 

place in Church Street 10 years previously. 

13 To his surprise, the works continued in that area that day and 

thereafter. He expected the head man or foreman to contact him but no-

one did till the following Friday: 30 January 2009 when Mr Ritchie from 

the section of AC which dealt with dangerous buildings contacted him to 

say that a Dangerous Buildings Notice would be served on him soon 

because the wall was now unsafe. He told Mr Ritchie that the wall had 

partially collapsed due to the Council's road works and that he wanted the 



Council to reinstate the wall. Mr Ritchie told him that reinstatement and 

making safe the wall was the pursuer's responsibility. 

14 A dangerous buildings notice was served on him by AC in terms 

of sections 29 and 30 of the Building (Scotland) Act 2003 on 5 February 

2009 [5/6] requiring him to repair and rebuild the wall; the work to 

commence by 10 February 2009 and be completed by 3 March 2009. The 

notice advised him inter alia that if he did not do the work, AC might do 

so and charge him for it. The Pursuer could not afford to do so. He 

assumed that AC would do the work. He had email correspondence with 

AC's Mr Garden in which he told the Mr Garden that he held AC 

responsible for the collapse of the wall. 

15 The Pursuer instructed solicitors sometime in February 2009 who in 

turn, instructed Mr Graeme Bruce, Chartered Surveyor and a partner with 

Fairhurst Partners to inspect the wall and report. This he did and his 

report dated 17 February 2009 is at 5/3 of process. The Pursuer sent this 

report to Mr Garden. Mr Garden visited his house, inspected the wall and 

told the Pursuer that the collapsed wall was holding up the roadworks and 

that if the Pursuer did not do the works specified in the notice, he would 

instruct the demolition of the affected parts of the wall the following 

week. That visit was around Friday 6 March, that is, following expiry of 

the notice. The Pursuer then enlisted his neighbour, the dry-stone dyker, 

to help him the following day to dismantle the smaller section of partially 

collapsed wall to the north, thus rendering it safe. The larger part of the 

partially collapsed wall to the south could not be done that weekend. He 

contacted his councillor and thought he had been given a stay of 

execution so as to enable him to complete the dismantling of the affected 

parts of the wall on the following Monday. He had been told also by a 

supervisor of TC that the notice would not be enforced till the Tuesday 

following. 

16 However, on Monday 9 March, Mr Garden arrived on site, before the 

Pursuer could do the work himself. Mr Garden instructed and supervised 

the dismantling of the second affected part of the wall by means of the 

JCB. The result of these two works can be seen in 5/14(3) and 6/1/33. 

The Pursuer accepted that given the damage caused to the wall on 27 

January 2009, partial demolition followed by rebuilding was inevitable. 

17 As a result of the initial damage to the wall and the consequent partial 

demolition, he now needs to have the wall reinstated. Neither of the 

defenders will do it. In addition, the damage to the wall caused damage to 

his garden as a large amount of stone and debris fell or was knocked into 

his garden. He obtained estimates for the reinstatement of the wall and 

the garden work. At 5/18 is a quote for the cost of reinstating the wall 

from Mr Eddie Collier in the sum of £16,495. That quotation is on the 

basis that AC, who took away the stone following partial demolition, still 
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has it and will return it. If it does not, the cost would be higher. At 5/17 is 

a quotation for the garden work in the sum of £900, making a total of 

£17,395. These works, if done, would put the wall and garden back into 

the same state as they were immediately before 27 January 2009. 

Graeme Bruce. 

18 He is aged 46 and is a Chartered Civil Engineer. He has a BSc in civil 

engineering and is a member of the Institution of Civil Engineers. As 

regards his experience, he worked at Ove Arup and Partners, a firm of 

civil engineers both while at University and after leaving University in 

1989. His work was then in Dundee and he specialised in old and 

traditional buildings. In 1995 he joined a specialist consultancy concerned 

with restoration of old buildings and was there for 51/2 years. He then 

joined Fairhurst Consulting and Civil Engineers 12 years ago as a 

technical director before becoming a partner of that firm 6 years ago. His 

work there has been mainly concerned with old buildings but he has also 

had experience there working on new buildings. 

19 He has had some experience on works concerned with roads. In the 

early 1990s, he worked for 21/2 years on site with Borders Direct Labour 

Organisation doing road works as a resident engineer. The firm is a 

consultant to Dundee Council (one of the co-owners of TC) and some 

Fairhurst staff have been seconded there in connection with roads 

maintenance. He also has also during that time been engaged by the 

second defenders as a civil engineer in connection with roads in Dundee 

and the Tay Road Bridge. More recently, he has carried out site 

inspections in connection with road building and maintenance. In Easter 

2012, through Fairhurst Partners, he was engaged to work with TC and 

Dundee Council in connection with roadworks (widening of the road and 

installation of new verge and footway) on the Dykes of Grey road which 

runs from the Swallow Hotel on the western outskirts of Dundee to Liff. 

He was personally engaged in supervising that work. He has never 

worked for a local authority, government department or TC as an 

employee. 

20 His firm was instructed on 16 February 2009 to carry out an inspection 

of the wall. He did all the work personally. He carried out the inspection 

on 17 February 2009. He produced a report which is found at 5/3. 

21 His opinion on the structure and condition of the wall is as follows. It 

is 250 to 300 years old. It originally formed part of the structure of 

outbuildings which were then de-roofed so that the wall then became the 

boundary wall for the property bounding Church Road. It functioned well 

as such. The wall must have been soundly constructed and maintained to 

have lasted as long as it did. The wall was sensibly vertical and no major 

defects were noted apart from exposed foundation stones on the road side 

of the wall. The foundations are therefore shallow and likely to be co-



incident with modern day road levels. His sketch at page 14 of his report 

shows the position of the foundation stones. These are slightly above the 

road level. The foundation stones were visible through the grass verge. 

22 The wall is made from flat, coursed sandstone with a rubble and clay 

core and lime mortar pointing. The rubble core is secured with clay and 

not mortar. On the road side, the wall is nearly 8 feet high; on the garden 

side, about 5 feet. It is about 22 feet long. It is substantial in cross-

 section, 18 to 20 inches. It does not have formal coping; instead it has 

flat stones on top encased in modern mortar. There was moss in top of the 

wall which was evidence that the substitute for the formal coping was 

performing adequately. There was little evidence of through stones. 

However, the wall was properly coursed and well pinned. The grass verge 

on the road side is about 18 inches wide. The wall appeared to be well 

maintained. The pointing was in fair order. The joints were tight and 

well-maintained. There was only nominal vegetation growing out of the 

faces, a sign of regular maintenance. There was distinct lack of plant 

growth in the collapsed core. There was no evidence of water penetration 

through the wall from the top or any other part. If there had been such 

water penetration, he would have expected to see evidence of that such as 

leaching through the lime mortar on the faces of the walls: there was 

none. However, he accepted that it was not inconceivable there was some 

internal dampness. It could not be ruled out completely. If there had been 

water penetration, it may have caused marginal swell and disruption of 

the wall which if so, would have affected the stability of the wall. 

However, in his opinion, if there was water penetration, that was not a 

substantial contributing factor, it would only have been minor. He noted 

that at the southern part of the wall, identified in photo 8 of Dr Lavingia's 

report, the wall appeared to be leaning slightly out of vertical. 

Nonetheless, he had no concern about the stability of the wall as a result 

since these types of old wall can lean quite significantly without danger 

due to their construction type 

23 As regards the cause of the collapse, his opinion was as follows. Given 

that the wall had behaved normally for a long time, that it had been well-

maintained, was not in disrepair, he concluded that the cause of the 

collapse was due to an external force. That external force could have been 

due to road works being carried on one side of the wall. That external 

force could have been an accidental hit to the wall. It was “definitely 

probable” that the external force was the banging of a digger bucket 

repeatedly on the road outside the wall. Banging of a digger bucket, if 

done close to the wall, would result in vibrations being transmitted along 

the ground to the foundation stones and up the wall. That was a much 

more likely cause than a bus or heavy lorry or vehicles since such 

vehicles had been using the road for many years without such a collapse 
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of the wall. It was conceivable that something had happened which 

amounted to the straw that broke the camel's back, but that was unlikely. 

It was not inconceivable that construction traffic in general was the cause. 

In theory, the collapse could have been due to a combination of factors. 

However, in his view, unless there had been an external factor different 

from the usual, there was no reason why the wall would have collapsed. 

24 As regards what steps he would have expected AC and TC to take in 

preparation for the roadworks his opinion was as follows. AC is the client 

and it would instruct TC to carry out the works. AC would prepare the 

works order and AC would carry it out. In preparation, TC would do its 

own survey of the works area and so would TC. AC would normally 

prepare a survey of the works area setting out the works to be done. Each 

party would also prepare a health and safety plan setting out any 

considerations to be taken into account before and during the works. That 

would be done in writing. TC would further develop the health and safety 

plan once it was received from AC. AC is the overall co-ordinator. 

25 During the survey of the works area in this particular case, he would 

have expected AC and TC to understand that the village of Liff is a 

historic village, meaning that it has many old buildings and has a 

congested medieval roads layout. He would expect the survey to pay 

attention to buildings and structure close to the carriageway and look at 

any wall remnants and roofless buildings and check how close any 

adjacent walls were to the carriageway. He would have expected the 

survey to be in writing. He would have expected such a survey to 

recommend the installation of concrete protective measures to the 

footway to be installed to protect the wall. He would also have expected a 

recommendation to control the type of construction plant and 

construction operations near the wall. 

26 Given the historic nature of this part of Liff, he would also have 

expected a dilapidation survey on properties adjoining the road on which 

the works are to proceed before the works start. Such surveys are done to 

record the condition of adjoining property with a view to protecting the 

client's interests against spurious claims which are sometimes made by 

adjoining proprietors. They are also done so that private property may be 

protected against harm from the works. A dilapidation survey would 

record the condition of properties bordering the road and footways and he 

would then expect action to be taken as regards anything noted in that 

survey. The proposed work may be modified to take account of the 

material in the survey. Such surveys are commonly done and it is good 

normal practice to do so. Such a survey would have involved looking at 

both sides of the wall. He had not seen any such survey having been done 

in this case. He would have expected an engineer from AC do walk the 

route doing that survey. 



27 Such a survey would have noted the historic nature of the wall and 

therefore the need to take care. It would have noted the position of the 

foundation stones. It would have been sensible to protect them so as not 

to disturb them so as not to threaten the stability of the wall. The 

foundations were vulnerable and therefore could be damaged by the 

proposed works. Such a survey would not have noted the wall was 

disrepair since it was not so. 

28 The proposed construction of the footway and drainage works next to 

the wall would have required certain preparation. He would expect a 

machine to clear a channel line and lower the existing verge removing 

excess soil. Then an edge would be cut for the carriageway by machine 

and also a trench before the installation of the pathway and kerbstones. 

Photograph 5 in his report appeared to show that soil had been dragged 

from the west side of Church Road to the east, by the wall. 

29 He was taken to the report of Dr Lavingia at 6/1 of process and gave 

his view as follows. He did not agree with much of the report. He noted 

that Dr Lavingia had never inspected or examined the wall. Dr Lavingia 

was highly qualified but he questioned his lack of experience of 

vernacular building. At page 3, Dr Lavingia assumes that the wall was 

built with lime mortar. It was not: rather there was lime pointing on the 

edges of the wall which was built of stone and clay with lime mortar 

pointing and therefore substantially a dry stone wall construction. He 

disagreed with paragraph 4.1.1 that the inner skin of the wall lacked 

verticality. The witness saw the wall after the collapse, Dr Lavingia had 

not seen the wall at all and neither had seen that part of the wall before 

the collapse. The reference in that part to “good quality mortar” to bind 

the wall together is wrong since the wall was built without mortar to bind 

it together. The mortar in any stone wall of traditional construction acts as 

a filler, not a bonder: it stands by stone-to-stone action. The mortar is to 

protect against the weather. 

30 As regards paragraph 4.1.3 with regard to water penetration, he saw no 

evidence of such and furthermore, the repeated reference to the effect on 

mortar of water is wrong in this case given what he has said about the 

construction of the wall. He accepted however that in general terms, what 

was set out there was a reasonable description of what might happen to 

some walls in general. 

31 As regards Dr Lavingia's views at paragraph 4.3 and 5.3 regarding the 

general instability of the wall, he was very surprised since he had 

inspected the wall twice and saw no evidence of instability and Dr 

Lavingia had never visited it. He disagreed with Dr Lavingia's view that 

the wall would in any event have collapsed. In his opinion, it would still 

have been standing. 



32 As regards paragraph 4.3 and Dr Lavingia's five factors which he said 

contributed to the lack of structural integrity and the instability of the 

wall, he disagreed with all five: in his view, having inspected the wall, 

none of the five factors set out there (general condition, lack of 

verticality, vegetation, water, unbalanced ground pressure) were a factor 

in the collapse of this wall. As regards lack of throughstones, while in 

general, a wall with throughstones will be stronger than one without, it 

does not follow that one without makes a wall weak. As regards 

photograph 1 at page 30 of Dr Lavingia's report, he accepted that it 

showed some grass roots hanging down into the void but could not say 

whether they had grown down or fallen down after the collapse. 

Photograph 2 looked as if it showed part of a tree sapling but it appeared 

to be at the southern end of the wall which he did not examine. He 

accepted that any vegetation growing through a wall would be 

detrimental. He accepted that at the time of his inspection, no pavement 

or kerbstones had been laid beside the wall. However, in his opinion, his 

photograph 2 of his report showed that work had occurred near the wall 

since it showed fresh soil which looked as though it had been scraped by 

a machine, perhaps to create a channel for rainwater. 

33 Given that the wall had partially collapsed, the wall required to be 

taken down in the affected areas and then rebuilt by a stonemason. The 

wall was unstable following that partial collapse and the work needed to 

be done quickly. However, he thought that the timescale given in the 

Dangerous Buildings Notice was much too short. 

Daniel Gentles. 

34 The witness is aged 55. He is a chartered civil engineer. He graduated 

from Glasgow University with a civil engineering qualification in 1979 

and then began work with Ove Arup where he eventually became a 

partner. There he worked on a variety of construction types including new 

build and refurbishing of old buildings. He spent a period of work with 

the second defenders as project engineer from 1994 to 1996. That 

position was equivalent to that of the manager of TC in this case. He 

worked for 5 years as Network Team Leader for the Tay Premium Trunk 

Road Unit the function of which was to maintain roads. There he 

prepared contracts on roads and had those contracts carried out. Those 

duties included dealing with health and safety matters, preparation of the 

outline plan, supervision on site and sometimes control of labour. For 4 of 

the 5 years that he was in that position he was on site every day. He also 

worked as the Operations and Winder Maintenance Manager for the 

North East Trunk Road Unit. There he was involved in many road 

maintenance projects and worked with four local authorities in a 

consortium. He worked for two years in Bear Construction as Operations 

Manager dealing with roads matters. After a spell with a consultancy, 



Ellen Henderson, he joined Fairhurst and Partners and held the title 

Technical Director. There, he carried out a variety of work including 

work on Union Square in Dundee and work with Total, the oil company. 

That firm had been instructed by TC as regards roadworks in Perth Road, 

Dundee. He also had experience there of carrying out surveys before road 

construction works in major water board works in Broughty Ferry. 

Although at the time he was first involved in this case he worked for 

Fairhurst and Partners, he has since moved on and works for a 

consultancy, still practising as a civil engineer. He has 32 years 

experience in the construction industry. 

35 Fairhurst and Partners was instructed to carry out a further inspection 

of the wall by agents for the pursuer following that carried out by Mr 

Bruce and to further report. That was done by him and he produced a 

further report dated 22 July 2011 which is found at 5/4 of process. He 

also inspected the wall again on 10 August 2012 before an earlier hearing 

in this case. He adopted the report as part of his evidence. He also had 

sight of the report by Mr Bruce, the contents of which he agreed with in 

full. His conclusions are however based on the material in his report and 

his own examination of the wall and his own professional knowledge and 

experience. His conclusions are given at page 2 and 3 of his report in 

paragraphs A to H. Those relevant to this case can be summarised as 

follows. 

36 A responsible roads engineer, employed by AC, should carefully 

examine the extent of any proposed works as part of the design and 

definition of the works. Part of that process is to ascertain whether or not 

any adjacent property could be adversely affected by the works. The 

purpose is twofold: to protect the interests of the employer and contractor 

against spurious claims by adjacent landowners but also to see that 

measures are taken to see that the proposed works do not cause damage to 

adjacent property. 

37 In this case, it was obvious that the boundary walls of 1 Woodside 

road, Liff, on the Church Road boundary, were old, that the foundation 

stones were visible at road level, that the verge was narrow and the wall 

therefore close to the wall and that the wall could reasonably have been 

expected to be vulnerable to vibration arising from normal roadworks. 

The wall should have been listed as a hazard so that measures could be 

put in place to avoid possible damage to the foundations or to the wall 

from it being struck. A roads engineer would not normally be expected to 

deal with fragile existing stone retaining walls and assistance would 

normally be sought from the in-house structural engineers of AC. If that 

assistance had been sought, it is reasonable to expect that the structural 

engineer would have carried out a pre-dilapidation survey, liaising with 

the property owner on control measures or advance strengthening works 



to the wall. The responsibility for preparing a pre-dilapidation survey is 

on the client, in this case, AC. 

38 In any event, during the preparation of the pre-construction health and 

safety plan, which is a legal requirement, it would be reasonable to expect 

the condition of adjacent properties to be described and highlighted as a 

hazard if such exists. A competent main contractor would survey the 

works area before starting work and seek instruction from his client (in 

this case AC) should any previously unforeseen hazard come to light, 

such as a fragile retaining wall located close to the road on which works 

were to be carried out. That situation is not uncommon, as opposed to 

frequent. This wall should have been specified in the health and safety 

plan by AC for the benefit of all concerned by the proposed works. 

39 Once the surveys have been done, the information in them should be 

passed from the client to the contractor and thence to those working on 

site, including “the man in the cab” so that all working on the project are 

aware of the results of the survey. 

40 In this case, it can be seen from photograph 5 of the report by Mr 

Bruce that even five days after the partial collapse of the wall, no 

measures had been put in place to protect it. 

41 In his view, neither AC nor TC recognised the wall as a hazard. The 

wall collapse was likely to have been the result of works nearby. The wall 

was not cordoned off, the works were done in the wrong place and the 

wrong manner. Although he felt strongly that the rights of the Pursuer 

had been ignored (including events subsequent to the collapse of the wall 

and the way in which the Dangerous Buildings Notice was implemented) 

that feeling had not interfered with his technical judgement. 

42 As regards the cause of the collapse of the wall, he agreed with Mr 

Bruce as regards the condition of the wall at the time of collapse. In his 

view, given the condition of the wall, that it had stood for 250 to 300 

years without collapse, and that there were works proceeding near the 

wall (as he understood the position to be) it was likely that those works 

were responsible for the partial collapse of the wall. However, he 

accepted that if, as each of the defenders claimed, there were no works in 

progress close to the wall at the time of the partial collapse and that the 

only works proceeding were being conducted some 60 to 80 metres away, 

those works could not have been responsible for the partial collapse. 

Sandy Garden. 

43 The witness is aged 67 and retired in September 2009. He was 

employed as the senior roads maintenance engineer with AC. While 

employed at AC, his senior was the roads maintenance manager. He was 

four levels down in the hierarchy. He began work with AC in 1982 and 

was promoted to his position in 1999. Before 1982, he had 13 years 

experience as an engineer. He did not go to university but studied on day 



release obtaining a certificate in civil engineering at the institute of 

technology in 1970. His main experience since 1982 has been in civil 

engineering, particularly road works. 

44 He was the roads maintenance manager responsible for the Church 

Street works. He identified the works to be done and appointed staff to 

design the work. He had the overall responsibility for supervision of the 

work. He was on site once or twice per week. He was assisted in the 

supervision of those works by a graduate engineer and a trainee. The 

works were resurfacing of the road, installation of a footway, and 

drainage improvements. The works were along the whole of Church 

Street from the top at the junction with Woodside Road to the bottom. 

Church Road is unclassified but is nonetheless an important thoroughfare 

with buses, commuter traffic and possibly agricultural machinery among 

the users. The road is relatively narrow so the whole road had to be 

closed from the Woodside Road junction to the bottom for the works to 

be done. It was closed for about a month. 

45 AC instructed TC to do the works. AC had had hundreds of contracts 

with TC for such things. TC was originally a Direct Labour Organisation 

for the local authority. Before the works were instructed, it was necessary 

to inspect the whole road and drainage. That was done by him and other 

staff. It was also necessary to look at the adjacent properties and their 

condition to see whether they gave cause for concern. If any problem was 

identified, that would need to be flagged up. The purpose of such 

inspections was to protect AC against false claims and protect the safety 

of those on site. 

46 He recalled looking at property at 1 Woodside Road. There was 

nothing there that gave him any cause for concern. The wall bordering 

Church Street looked sound. There were also photographs taken at the 

time by someone from TC. It had the role of photographing anything like 

that. TC “is an arm of the Council”. Anything which indicated a potential 

problem would be written down, but not otherwise. A pre-dilapidation 

survey involves having a look at buildings adjacent to the site and picking 

up anything that may cause concern. It is usually done by TC. It is 

standard procedure to take photos of walls adjacent to the site and check 

for things like cracks. AC would take photographs of anything we 

thought relevant and TC would do a more specific set of photographs of 

boundary walls and that sort of thing. He did not see a problem with the 

foundation stones. If TC had noted a problem with the wall, he would not 

expect that they would alter the work programme without telling him 

first. The work programme was his responsibility. The foundation stones 

were not relevant to any potential problems on site in his view. 

47 The order to do the work was given to TC in the usual way, by an 

order with a bill of quantities. Once the contract was given to TC, his job 



was to supervise TC even though TC is separate from AC and has its own 

management structure. TC drafts a programme of works which AC 

checks and then gives authorisation to TC to proceed. Church Road was 

closed from January onwards. From that time, only authorised works 

vehicles were permitted on the road which would be AC's vehicles or its 

contractors. 

48 He first became aware of the collapse of the wall when he received a 

phone call to tell him. He then instructed his graduate engineer to find out 

what had happened. He spoke directly to the Pursuer and met him on site 

on the following Monday [2 February 2009]. He viewed the wall. There 

was nothing visible from the road side of the wall. Referring to the plan at 

page 28 of Dr Lavingia's report, 6/1, he disagreed with what it showed. 

There were two sections of the wall that fell, not one and the collapse was 

further south. The main section of collapse was several metres long. 

49 The wall on inspection was different on each side. The road side had 

been pointed more recently than the garden side. There were not many tie 

stones. The road side was faced with cement mortar which was 

impervious. The wall did not have capping so rain water could get in and 

no exit on the roadside leading to greater deterioration. There were plants 

on top penetrating the wall to a considerable distance. There was 

vegetation, being roots, in the part of the wall that had collapsed. 

50 He arranged the wall to be inspected by colleagues in AC as the wall 

was in his view now dangerous. He sought service of a dangerous 

buildings notice which was done in early February. As a minimum, given 

the partial collapse of the wall, it needed to be taken down and stones 

removed from site. He wanted the minimum amount of wall to be taken 

down to make safe. But nothing was done by the Pursuer following 

service of the Notice. He had phone and email contact with the Pursuer 

during this time. He offered on the part of the AC to take down and make 

safe the wall and to remove and store the stones. The Pursuer refused that 

offer. Following expiry of the notice, he arranged for TC to partially 

demolish the affected parts of the wall. 

51 He attended personally on the Monday and he personally gave the 

instructions to TC workers to take down part of the wall, being the 

minimum necessary to make it safe. He directed which parts of the wall 

were to be taken down and those parts were only the parts of the wall 

affected by the initial partial collapse. The part of the wall which was 

demolished was the larger part at the southern end of the wall. 6/1 of 

process at page 33 shows the part of the wall that he instructed to be 

demolished after demolition. He agreed with the recommendation of Mr 

Bruce as regards the rebuilding of the wall by a stone mason. His role 

however was only to make safe. 



52 As regards the work that was ongoing on 27 January 2009, he was not 

on site at all that day. However, he could say from his knowledge of the 

way that the work was progressing that the works were proceeding 

northwards up Church Street and had not yet reached that part of Church 

Street adjoining the wall. The works were about 40 metres from that 

point. The works that were planned to be done adjacent to the wall was to 

bring surface drainage up to the Glen property on the other side, 

installation of kerb stones and resurfacing on the carriageway. There was 

no work carried out at the grass verge. The bare ground on the verge was 

probably caused by vehicles driving past. 

53 Surplus soil generated by digging of trenches would normally be taken 

off site. But some might be stockpiled temporarily on-site. It is possible 

that occurred on this site. The movement of the soil would be done by a 

JCB. 

54 Brian Johnston is a TC employee with a supervisory function. He did 

not remember any discussion with Mr Johnston about the wall before the 

works started although he accepted that there may have been with either 

him or his assistants who had more day-to-day contact with Mr Johnston. 

55 As regards Mr Gentles report, he agreed with what Mr Gentles said 

there as regards the duty of a responsible roads engineer to inspect. He 

said that that was done. However, he did not see the need for a structural 

engineer to have been employed to do that survey. AC does employ such 

people. AC's policy is that if the garden ground was higher than the road 

side, the wall is the sole responsibility of the proprietor. He agreed with 

paragraph C of that report as regards the need to identify any potential 

hazards: however, there were none at the time of the survey as regards the 

wall in his view. The collapse did not happen as a result of the roadworks. 

He accepted that it was quite possible that as the Glens said, there was a 

JCB outside their wall on Church Street at the time of the collapse. 

However, in his view, there were no works going on at that point at that 

time. He was not on site at that time. 

56 As regards Dr Lavingia's report, photograph 1 at page 30 shows the 

wall following partial demolition. It shows that bushes or vegetation have 

seeded themselves in the wall with roots of one metre. He did not take the 

photograph or any of them in that report. In photograph 8 can be seen a 

JCB and van belonging to Delson, the sub-contractors. That is possibly 

the JCB referred to by the Glens. His reference to soil and the JCB is 

possibly a reference to excess soil having been taken from the trench. As 

regards paragraph 4.3 of the report (causes of collapse) he agreed: that 

there was vegetation on the wall and that there should have been a 

capping stone to prevent water ingress. However, contrary to Dr 

Lavingia's report, the fact that the garden side was higher than the 

roadside would not have caused a problem: that was not a factor in the 



collapse. Furthermore, the fact that part of the wall was out-of-true would 

not have caused a problem 

Brian Johnston. 

57 The witness is aged 62. He was the project agent, or site manager, on 

the Church Road site. He left school in 1968, joined a firm of contractors 

and attended college on day release in Dundee. He has passed the 

Building Technicians Course. He worked for Crudens, Taylor Woodrow 

and Balfour Beatty of a range of major building contracts. He worked for 

Tayside Region from 1982 to 1988. He joined TC in either 1989 or 1992 

and works for them still. He reports to the East Works Manager who 

reports to the Director of Construction at TC. His building experience 

includes working on motorways, footways, drainage and anything 

required to maintain the roads network, mainly in Angus. 

58 The contract at Church Street was awarded to TC. AC has overall 

control of the works from start to finish. It provides all drawings and 

instruction, supervises and controls TC. Graeme Garden and one of his 

two young assistants are his main points of contact with TC. There was 

no clerk of works from AC on site. Instead, Mr Garden's assistants were 

there. He was on site every day. 

59 Before work started on the Church Street contract, he met with Mr 

Garden and they walked the site looking at traffic and access problems. 

After that, he again walked the site looking at things adjacent to the site. 

He looked for damage to adjacent buildings “because people are always 

trying it on”. He has heard of pre-dilapidation surveys but has never seen 

one being done and had never been required by AC to do one: that would 

not be within the remit of TC. He agreed with paragraph D of the Gentles 

report [contractor to survey and notify client of hazards]. 

60 He noticed the Pursuer's wall had no coping and had vegetation on it. 

The road side was well pointed and had been done 2 or 3 times over the 

years to maintain its integrity. It was definitely old and had once been a 

gable end. It was leaning out a bit, perhaps 100mm. It had no cracks or 

fissures on the road side face. Overall the wall looked in decent shape. He 

had at that point no reservations about the wall. 

61 But he noted also that the wall was not built on foundations but had 

only foundations stones. They posed a danger since if the foundation 

stones were caught, it might bring the whole wall down. Therefore he 

thought it better to put the kerb out at that point to avoid that danger. He 

saw that there was a risk in working too close to the wall. The risk was 

both that of physically moving, or otherwise disturbing, the foundation 

stones. He notified AC of this observation so it could decide what to do. 

It may have been one of the young assistants he notified. However, he 

heard nothing further from AC about this observation before the wall 

collapsed. AC had had plenty of time to get back to him about this. 



Following the collapse of the wall, the line of the kerb stones and track 

was altered to run further away from the wall, on his recommendation. 

62 He was not on site at the time that the wall collapsed. However, his 

view was that there were no works being carried out close to the wall 

before it collapsed. He arrived later that day. The foreman, Jim McVey, 

told him about it and said that a guy had come down the road to say that 

the wall had collapsed. The area where the works were being carried out 

was 60 to 80 metres away from the wall at the time of the collapse. 

63 As regards photograph 8 of Dr Lavingia's report, that shows the left 

side of the wall. It also shows “our plant digging the road”. The tyre 

tracks in the mud are probably from vehicles trying to get past “our 

plant”. That plant (a van and the JCB) was owned by Delson, their sub-

contractor. He did not take the photograph but thinks it was taken the day 

after the collapse. The bare soil on the grass verge by the wall was 

probably caused by passing vehicles. 

64 Following the collapse, all action thereafter was the responsibility of 

AC, such as demolition of the wall. TC just took instructions from AC. 

65 He accepted that a JCB would be used to move soil. JCBs are standard 

kit for this kind of work. He accepted also that if soil stuck in the bucket, 

it would require extra force to dislodge it. That would be done by extra 

force, by striking the ground, but all that would cause was a noise, a 

clang. The buckets are very heavy, they weigh quite a few tons. You 

would not want to use much force, you would not want to wreck the 

bucket. In his view, the JCB banging its bucket on the road surface would 

not have caused the wall collapse. The JCB shown at page 34 of 6/1 was 

the only JCB on site. It was Delson plant, which was under the control of 

TC. 

Dr Rajen Lavinga. 

66 He is aged 38 and is employed by Cadogan International, based in 

Glasgow as a civil engineer. He produced a report dated August 2001 on 

the wall which is found at 6/1 of process. Appendix A contains his 

curriculum vitae. Summarised, it show that his doctorate is in philosophy. 

He has engineering qualifications from American and Indian universities. 

He is a member of the Institution of Civil Engineers. His employment 

record dates back to 1998 when he was employed as a structural engineer 

in USA, from 2000 as a project support consultant in USA, from 2002 as 

a senior structural engineer in India, from 2006 as a research assistant in 

the concrete technology unit at Dundee University, from 2009 as senior 

engineer, (then team leader in the civil and structural division), with 

Cadogan International. He has no experience or knowledge of Scottish 

vernacular building although he has some knowledge of traditional Indian 

building techniques. 



67 He was first instructed by Ledingham Chalmers in November 2010. 

He did not inspect or examine the wall before he prepared his report ten 

months later in August 2011. The day before he gave evidence, he made a 

detour to visit the wall in the mid-afternoon, “out of curiosity”. He did a 

walk past the wall a few times on the street side on that occasion. Instead 

of an inspection and making his own investigations, he relied in the 

preparation of his report on Mr Bruce's report, photographs supplied to 

him by the defenders (who jointly instructed him), the Record as it stood 

on 7 June 2010, a statement by the witness Brian Johnston and an undated 

photograph taken from Google Maps. His report is also predicated on a 

number of assumptions set out in paragraph 2.2 of the report. The second 

assumption is that the type of mortar used in the construction of the wall 

was a lime mortar. His oral evidence confirmed that that was his 

assumption and that by that, he assumed that when constructed, lime 

mortar was used to bind the whole of the wall, including the inner core, 

together so as to make a single unit. 

68 At paragraph 4.1 he sets out his review of the report by Mr Bruce. As 

he understood it, there was no coping which would therefore allow water 

penetration into the wall and subsequent deterioration leading to 

destabilisation. The lack of tie stones was important. The differing level 

of ground on either side of the wall was destabilising adding pressure to 

the wall. He criticised Dr Bruce for only noting the existence of visible 

foundation stones but not investigating the depth of the foundations. As 

regards vibrations, he accepted that vibrations close to the wall could 

bring it down, but only if it was unstable to begin with. A sound wall 

would not react that way. Vibrations 80 metres away could have no 

effect. 

69 At paragraph 4.2 he sets out what in his view were the possible causes 

for the initial collapse of the wall. In his view, any one of the following, 

or any combination, could have led to the collapse. He was quite unable 

to apportion blame between the possible causes in percentage terms. 

Those possible causes were: (1) the wall being unstable; (2) vegetation 

growth; (3) water ingress; (4) unbalanced ground pressure; (5) the 

weather; (6) roadside disturbance. These findings derive from the 

material he was provided and the deductions he drew from that material. 

70 At paragraph 4.3 he considers the question as to whether the wall 

would have required rebuilding or substantial repair in the future. 

Referring to factors (1) to (5) above, he concludes that regardless of the 

road works, the wall would have required such work within a few months 

in any event. He adhered to that view when giving his evidence. 

71 At Appendix B, he added a diagram showing inter alia that he 

believed that the section of the wall that had collapsed was at the northern 



end, by the roofed structure (or barn) with a separate section, to the south 

which had been dismantled by AC. He adhered to that view in evidence. 

72 Some photographs were provided by the defenders. He did not know 

who took them or exactly when. Others were taken from Mr Bruce's 

report. The captions are his. He disagreed with Mr Bruce's view that the 

wall was generally sound before the collapse. 

Submissions 

73 I asked the parties to provide me with written submissions on the 

evidence and the law and to speak to them when the time came for 

submissions. I must record my thanks to each of the three agents for their 

having done so, and quite fully, within a very short period. Given that the 

submissions were reduced to writing, and copies passed to all concerned 

and lodged with the process, I hope I will be forgiven if I decline at this 

stage to record them in any detail. I see no need to do more for the 

purpose of this judgment than to note the principal contentions of each 

party. 

74 First however, I should also say that I was referred to a considerable 

quantity of case law by the parties most of which is referred to in their 

submissions. I have considered all those authorities, copies of which were 

also kindly supplied to me by agents and I am obliged to them for their 

industry. However, in the event, I have found it unnecessary to make 

reference to the case law to which I was referred in this judgment since in 

the event nearly all of the disputed matters turned on an examination of 

the Record and the evidence and once the facts were established, in my 

view, no unusual, no unusual points of law arose of the type dealt with in 

most of the cases to which I was referred. 

Pursuer's submissions. 

75 On the facts, the defenders owed a duty of care to the pursuer to take 

reasonable care to see that his wall was not damaged by their works. The 

defenders were jointly and severally liable in negligence through, failure 

to properly survey the area before carrying out the works and taking 

measures to avoid reasonably foreseeable harm to the Pursuer's property. 

If the planning and survey work had been properly done, the risk would 

have been noted and steps taken to avoid that risk, such as by not working 

too close to the wall. The damage that occurred was reasonably 

foreseeable. The subsequent partial demolition was a foreseeable 

consequence of the initial fault and the loss caused by that event flowed 

naturally from the initial fault. Furthermore, the action of the second 

defenders in knocking down the wall in the way they did was nuisance 

and plus quam tolerable . On a balance of probabilities, the cause of the 

initial collapse was the vibrations caused by the JCB banging its bucket. 

In any event, res ipsa loquitor . The damage was foreseeable. But for the 

failure of the defenders to properly survey and take appropriate action, 



the damage would not have occurred. The loss is adequately brought out 

in the estimates spoke to by the Pursuer and are up to date. No claim for 

inconvenience is made. Interest should be awarded from the date of 

decree. I should sustain the Pursuer's first plea-in-law, repel those of the 

defenders and grant decree in the sum of £17,395. 

First defender's submissions. 

76 The evidence of the defenders' witnesses should be preferred to that of 

the Pursuer's witnesses. The Pursuer's case on record against the first 

defenders alleges a duty to take care as regards works near the wall which 

goes too far. In any event, the evidence does not support such a duty. 

Further, the evidence was that physical disturbance of the foundation 

stones rather than vibration would have been the danger. The duty to 

carry out a pre-dilapidation survey on Record is said to be a duty on the 

second defenders but now the Pursuer argues that such a duty was on the 

first defender also, for which there is no Record (although Mr McLaren 

accepted candidly that there had been a considerable amount of evidence 

on just this point, unobjected to by anyone). In any event, such a survey 

was done and the wall was assessed as sound which was a fair finding. 

The evidence showed that duty to assess which parts of the wall required 

subsequent demolition and only demolish those parts was fulfilled. There 

was no nuisance and res ipsa loquitor had no application on the facts 

here. The collapse of the wall could not have been attributable to the 

works since at most they occurred 40 metres away and all agreed that at 

that distance, no collapse of the wall could have occurred. Rather, Dr 

Lavingia's report showed that there were many other reasons why the 

wall could have collapsed without fault on the part of either defender. As 

regards quantum, there was no sufficient evidence. The makers of the 

invoices had no been produced. The invoices on the face of them were 

lacking in specification. I should repel the Pursuer's pleas-in-law, sustain 

the first defender's pleas-in-law and grant decree of Absolvitor in favour 

of the first defender with expenses, and certify Dr Lavingia as an expert 

witness. 

Submissions for the second defender. 

77 The duty alleged against the second defenders to follow normal and 

accepted practice as regards banging and scraping of the JCB bucket is 

irrelevant. The averments regarding the pre-dilapidation survey lack 

specification. In any event, the Pursuer fails to establish on the evidence 

any breach of these duties. Moreover, the evidence shows that the man in 

the JCB was a Delton employee, not an employee of the second Defender 

(although it was accepted that there was no case on Record to that effect). 

As regards the pre-dilapidation survey issue, there was a difference in 

view between the witnesses as to what that was and whether one should 

have been instructed. Given that difference in view, one could not 



conclude it was a standard practice. There was room for genuine 

differences in practice and absence of such a survey was not necessarily 

negligent. In any event, failure to follow normal practice is not in itself 

negligent, only evidence from which negligence may be inferred. The 

Pursuer's expert witnesses were not suitably qualified to speak on the 

practice of preparing such surveys in the context of the roadworks in 

question. In any event, the evidence showed that had such a survey been 

carried out, it would have made no difference. 

78 As regards causation, Dr Lavingia's evidence shows that in any event, 

the wall would soon have fallen anyway: there is either no loss or the loss 

is minimal. The Pursuer failed to mitigate his losses after the initial 

collapse and in any event, the further damage caused to the wall after the 

initial collapse was too remote from the initial cause. As regards 

quantum, the evidence was insufficient to enable accurate assessment of 

any loss. Finally, even if there was negligence arising from the negligent 

banging of the JCB bucket causing loss, that was done by Delson, 

subcontractor of the second defender, for whose negligence the second 

defenders are not liable. 

Discussion 

The witnesses. 

79 As regards the pursuer and his wife, Mrs Glen, I find that they gave 

their evidence in a manifestly open and honest way. Their evidence was 

lucid. I had no difficulty in accepting their evidence as being wholly 

reliable and credible. 

80 As regards Mr Graeme Bruce, I found him an impressive witness. He 

is a well-qualified civil engineer. He has experience in working as a 

consultant to the defenders and a variety of other bodies. His evidence 

was given in a clear, precise and calm manner. He spoke with authority 

on the matters put to him. He was not prone to exaggeration but instead 

provided the Court with his views in a measured way taking proper 

account of what was put to him in cross-examination and carefully 

dealing with such matters. His evidence took about a day and he was 

subjected to detailed cross-examination without any significant denting of 

his expert opinion. He has a considerable expertise and experience as 

regards old buildings generally and was by far the most expert in that area 

of those who gave evidence. I give great weight to his views in that area 

especially. I also find that he has considerable expertise in other areas of 

civil engineering including experience in matters associated with road 

maintenance. I give his views on that subject considerable weight. 

81 As for Mr Danny Gentles, he was the most experienced of the three 

expert witnesses who gave evidence. He is professionally qualified. He 

has a considerable amount of professional experience in a wide range of 

civil engineering matters including, but not limited to road building. He 



has had experience working directly with the defenders but also a wide 

range of other bodies. As such, I consider that I should give great weight 

to his views on normal and good practice in the construction industry as 

far as road building is concerned. He has rather less experience than Mr 

Bruce as regards old buildings and if there had been a difference between 

them on that subject, I would have preferred that of Mr Bruce. But there 

was no conflict between them and Mr Gentles endorsed Mr Bruce's views 

on that subject, indeed on all matters. 

82 It is true that both Mr Gentles and Mr Bruce were once employed in 

the same firm and I considered whether that fact should temper my views 

of their evidence. However, I saw no need to do so. That is because it was 

evident to me that both were giving their own professional opinions based 

only on their independent view of the matter and I saw no evidence of 

collusion of anything of that sort. Moreover, by the time that they gave 

evidence, Mr Gentles was no longer employed at Fairhurst and Partners. I 

noted also that neither of the defender's agents ventured any criticism of 

their evidence on that score. I considered also whether the way in which 

Mr Gentles expressed his views at some points as regards his criticism of 

the defenders should cause me to regard his evidence with a certain 

amount of circumspection. It was put to him in cross-examination at one 

point that the manner in which he had expressed himself on occasion was 

(I paraphrase) not entirely compatible with his role as an independent 

expert witness. He accepted that he believed strongly that the Pursuer had 

been badly treated by the defenders but was insistent that that view was 

not one that affected his opinion on technical matters. After carefully 

reviewing his report and evidence, I agree with that insistence. 

83 As regards the evidence of Mr Sandy Garden, he was of course a 

witness to fact. I find that he was doing his best to tell the truth openly 

and honestly. He was not called as a witness to common or usual practice 

in the road maintenance industry and his experience was almost entirely 

limited to employment with the first defenders. Unfortunately, he had 

retired since the incident had occurred nearly four years previously and 

he had trouble at points, quite understandably, in recalling accurately all 

that had occurred. I therefore was unable to regard all his evidence as 

entirely reliable (which observation is not intended in any way as a 

criticism of him). In particular, where his evidence as to the state of the 

wall following collapse differs from that of Mr Bruce and the pursuer, I 

prefer their evidence rather than his. 

84 As regards Brian Johnston, I regarded him as generally credible and 

reliable. He gave his evidence in an enthusiastic and determined manner. 

I did consider however that in his enthusiasm, he was inclined to gild the 

lily at points in his evidence and I was not convinced by some aspects of 

his evidence, such as his having seen vegetation on the wall. On the state 



of the wall at the time of collapse and soon thereafter, I prefer the 

evidence of Mr Bruce being an independent expert witness, and that of 

the pursuer, to that of Mr Johnston where there is a conflict of evidence 

between them. 

85 As regards Dr Lavingia, I find that he is a professionally qualified civil 

engineer with a certain level of experience concerning a range of civil 

engineering projects (though rather less in total than either Mr Gentles or 

Mr Bruce). I note also that his doctorate has nothing to do with 

engineering. That in itself would not lead me to prefer their evidence to 

his, although it is a relevant consideration. However, his report and 

evidence suffered from a number of significant shortcomings in my view. 

These are as follows. 

86 He never inspected the very wall on which he was asked to give an 

opinion. That I found quite surprising in a case in which the very state 

and construction of the wall was a major issue in this case. Although he 

visited the wall the day before he gave evidence, that was merely “out of 

curiosity” and he did not claim even then to have inspected the wall. That 

factor alone would have given me substantial cause to doubt his opinion. 

87 Instead, he relied not on his own investigations and data, but those 

produced by others. In doing so, it is evident that in some respects at 

least, he badly misunderstood what he was given. For example, despite 

referring extensively to Mr Bruce's report, which made clear the 

construction of the wall that he had inspected, Dr Lavingia concluded that 

the wall had no coping at all and therefore was liable to water penetration 

from the top of the wall. However, what Mr Bruce said in the report was 

that while the wall had no “formal coping”, it had “topmost coursed flat 

stones being encased in modern mortar” and gave evidence that that 

substitute was intact and effective. Even more seriously, Dr Lavingia in 

his report, and oral evidence, was under the impression that the method of 

construction of the wall was stone and mortar with the mortar binding the 

whole of the wall, including the inner core. That view was quite wrong 

according to the unchallenged evidence of Mr Bruce who explained 

clearly that the wall was essentially a dry-stone construction with mortar 

used for pointing the faces and modern concrete mortar on top, the 

purpose of both of which was to protect the wall against water ingress. Dr 

Lavingia's complete misunderstanding of the nature of the construction of 

the very object which collapsed, the cause of whose collapse was central 

to this action, in my view tends to vitiate his opinion on the technical 

matters put to him. 

88 I also noted that his diagram in his report explaining where the 

collapse took place was inaccurate. In addition, he seemed content to 

reply on photographs produced by others without having any clear idea of 

who took them, when and under what circumstances or what the taker of 



the photographs did and saw. He also relied on a copy of the Record 

prepared some two years before he gave evidence, a Record that had been 

significantly amended on various occasions including shortly before the 

proof. 

89 Furthermore, and importantly, Dr Lavingia has no knowledge or 

experience of Scottish vernacular building, unsurprising perhaps given 

most of his experience has been in USA and India. Furthermore, he had 

no experience in road maintenance in Scotland, nor did he claim any. 

90 All in all, on the important technical matters in this case, for all these 

reasons, I could give very little if any weight to his opinion. It follows 

that on matters of professional opinion as to the state of the wall prior to 

and after the collapse, the likely causes of the collapse, whether the wall 

would have collapsed soon in any event, the usual practices incumbent on 

those carrying out road works as regards pre-work surveys and all 

associated matters, I accept the professional opinions of Mr Bruce and Mr 

Gentles, there being no significant divergence between them and prefer 

their opinions to that of Dr Lavingia wherever they diverge. 

91 Before I leave the subject of witnesses, I should also record that the 

Court did not hear any evidence from Mr Jim McVey who, according to 

Mr Johnston, was the foreman on the site at the time of the collapse and 

who reported the incident to Mr Johnston. (Mr Johnston was not on site at 

that time). Mr McVey was on the witness list of the second defenders. No 

explanation was given for failing to call him. That surprised me given it is 

an important plank of the defenders defence that at the time of the 

collapse, no works closer than 40 to 80 metres were taking place. If that 

contention be right, then one might have expected him to have been 

called. Neither was the driver of the JCB called. Be that as it may, the 

state of the evidence is such that the only eye witnesses to give evidence 

as to what happened on the morning of 27 January 2009 are the pursuer 

and his wife: and I believe them. 

The state of the wall. 

92 It follows from what I say above about the witnesses' credibility and 

reliability that I accept the evidence of the pursuer that the wall was well 

and regularly maintained. I accept Mr Bruce's evidence as to the 

condition of the wall. It was in good condition with no obvious defects 

and well-maintained. I accept their evidence that there was no significant 

vegetation growth on the wall and prefer their evidence to that of Mr 

Johnston in that regard. I do not believe that the pursuer, an intelligent 

man who took care to regularly maintain his wall with regular advice and 

help from his neighbours (one of whom was a dry stone dyker) would 

have ignored the presence of any significant vegetation growing from the 

wall. The two photographs purporting to show vegetation found in the 

wall following partial demolition are in my view of very limited 



evidential value given that they are undated, the maker of the photographs 

was not produced as a witness, nor anyone who had properly examined 

the wall at the point the photographs were taken. I find too that the wall 

was properly protected against the elements, on the evidence of the 

Pursuer and Mr Bruce, that the difference in ground height caused no 

instability (on the evidence of Mr Bruce and Mr Garden) and that the 

slight leaning of the wall caused no instability (on the evidence of Mr 

Bruce and Mr Johnston). The wall was sound at the time of the collapse. 

There is no good reason why, had this centuries-old wall not partially 

collapsed on 27 January 2009, it would not have continued standing for 

the foreseeable future if proper maintenance continued, which at least 

under its current ownership, would probably have occurred. 

Cause of the initial collapse. 

93 As I have said, I accept entirely the evidence of the pursuer and his 

wife as to what they heard and saw on the day of the initial collapse. 

There were no other eyewitnesses produced. The JCB was part of the 

plant used in the road works: there is no other reasonable explanation 

given that the whole part of that road had already been closed for the 

works and the JCB was in Church Road as part of the standard kit 

according to Mr Johnston. The JCB was doing work outside the wall, as 

vividly described by Mrs Glen. It therefore follows that the principal 

plank of the defenders' defence ( viz. there were no works going on within 

less than 40 to 80 metres from the wall) is simply wrong. 

94 What work was it doing? The Glens described repeated loud metallic 

banging associated with repeated raising and lowering of the JCB bucket. 

I accept her inference that the metallic banging was caused by the JCB 

driver banging the bucket on the ground on the road and that this 

operation was repeated frequently and, according to their evidence, for 

much of the morning. Why was it doing that? I conclude that on the 

balance of probabilities, it was engaged in soil-moving operations outside 

the wall. It was probably moving soil around the road outside the wall. 

The soil may have been the excess soil that Mr Johnston described was 

sometimes temporarily stored on site prior to eventual removal from the 

site. It was winter. The soil may have been sticky and required some 

force to release it, as Mr Johnston accepted might sometimes be done by 

the JCB driver. That operation would dislodge the adhering soil and result 

in a noise caused by the bucket striking the ground. The soil may have 

come from elsewhere. But wherever the soil came from, the digger in my 

opinion was moving it and dislodging it by banging on the ground and it 

did so on a large number of occasions not far from the wall, over the 

course of some hours that morning. According to Mr Johnston, the digger 

bucket weighs some tons. It is inevitable therefore that a metal object of 

such weight being struck with some force against the ground to dislodge 



soil would produce vibrations of some strength. While Mr Johnston was 

of the view that when such an operation was carried out, the force would 

not be excessive, so as not to damage the plant, he was not present that 

morning when that plant was being used and so he is unable to say what 

degree of force was used. And Mr McVey, who was apparently there, 

was not called to give evidence. 

95 There is no other evidence of any other activities on either side of the 

wall that morning. If one then considers the nature of the wall as 

described by Mr Bruce, one sees that while the wall was sound, it was 

very old and essentially a dry-stone construction. Importantly, it had 

exposed foundation stones and the foundation was close to the road level. 

The verge was narrow and was all that separated the road from the wall. 

Mr Bruce described a mechanism whereby heavy vibration on the road 

might be transmitted up through the foundation stones into the wall which 

could damage the wall. He went further and said that it was “definitely 

probable” that if there was such vibration, that would have been the cause 

of the collapse of the wall. Mr Gentles agreed that heavy vibration could 

have caused the initial collapse. Mr Bruce understands well the nature of 

the construction of the wall as a civil engineer with a great experience of 

old buildings. He can be expected to well understand the ability of that 

wall to withstand unusual forces acting on the wall including those that I 

find occurred that day and the effect of such forces. There is little doubt 

in my view that the cause of the initial collapse on 27 January 2009 was 

those activities of the JCB. 

Duties on the first defender. 

96 The road works were ordered by AC, directed and controlled by them 

on roads which were its responsibility. Those works took place on the 

road beside the Pursuer's property including the wall. There is no doubt 

that in general terms, it owed a duty to the pursuer to take reasonable care 

to avoid acts or omissions which could reasonably be foreseen would be 

likely to damage the Pursuer's property. It was not argued otherwise. 

97 The more specific duty derived from this general duty on Record is “a 

duty to instruct the second defenders to proceed with caution taking 

account of the age and condition of the wall of the subjects and to take 

proper and effective steps to protect the integrity of the wall by avoiding 

the use of heavy and vibrating plant and machinery near it”. It is also 

averred, as part of the expression of this specific duty that “it is common 

practice for local authorities [that is, the first defenders] to instruct their 

contractor [that is, the second defenders] to obtain a pre-dilapidation 

survey prior to carrying out works of this nature”. As regards this second 

averment, AC argued in their submissions that as the evidence developed 

and at the close of evidence, the Pursuer sought to extend that duty to the 

first defender itself as well as or instead of the second defender but that 



there is no Record for such an extended duty. AC is correct as regards the 

absence of an explicitly pled duty of this type incumbent on AC. 

However, much of the evidence concerned questions directed to just such 

a duty. Questions were put to various witnesses about just such a duty by 

all parties and no objection was taken to such questions by anyone. The 

whole matter of surveys (whatever their type) prior to works commencing 

was at all times a live issue between the parties. In any event, a duty to 

conduct such a survey incumbent on the first defender might fairly be 

regarded simply as a reasonable variation, development or modification 

of the first of these specific duties: the need to carry out some type of 

investigation is implicit in that duty, else how could it be fulfilled? I 

should add that I think that it is implicit in the duty that the survey is 

reasonably competently carried out. 

98 On the evidence, in my view, it was clear that there was a duty of this 

type incumbent on the first defender, as expressed in the first of these 

excerpts above, and that that duty extended to themselves carrying out a 

survey of the areas surrounding the proposed works, taking account of 

such information as could reasonably be derived from such a survey and 

from any other information within its possession relating to risks 

reasonably foreseeable to adjacent property and then to give appropriate 

instructions to the second defenders in the light of the information thus 

acquired. 

99 I base that view on the following evidence. First, that of Mr Bruce 

who said that he would have expected there to have been a dilapidation 

survey to have been carried out one purpose of which would have been to 

enable private property to be protected against harm from the works. He 

would have expected that survey to have been done by a structural 

engineer. He did not think such a survey had been carried out. If it had 

been carried out, the survey would have noted the historic nature of the 

wall, the exposed foundation stones which were vulnerable, that the 

works could damage them and therefore threaten the stability of the wall 

and that it would have been sensible to protect them. Mr Gentles said that 

AC should have carefully examined the extent of the works and examine 

whether adjacent property could be adversely affected by the works. In 

this case, it would have been obvious that the wall would be vulnerable to 

vibration from roadworks. The wall should have been listed as a hazard 

so that measures could be put in place to avoid possible damage to the 

foundations or to protect it from being struck. Assistance should have 

been sought from the in-house structural engineers of AC (which Mr 

Garden confirmed were employed by AC). In addition, he would have 

expected the required health and safety pre-works inspection to have been 

specified in the plan. Further, the hazards found should have been 

identified and communicated to the contractor (that is TC) so that all 



working on the site would be aware. The wall was not however cordoned 

off and the works were done in the wrong place and wrong way. 

100 Although it may have been that even if a pre-dilapidation survey had 

been carried out, the survey might not have specifically noted a particular 

risk occasioned by the banging of a JCB bucket repeatedly near the wall, 

which I find was the actual causes of the collapse, that cause was well 

encompassed by the general nature of the hazard offered by the works to 

the wall, that of disturbance to the foundations or directly to the wall 

itself. If precautions had been taken to protect the wall from works close 

by the wall, when that part of the road was being used for works 

purposes, the JCB driver would have likely known about the general risk 

as would those supervising the driver. The workforce would have been 

vigilant to avoid risk. In my view, had those working near to the wall 

been advised and warned of the general risk, it is obvious that repeated 

banging of a heavy metal JCB bucket near the wall would have been seen 

to present a possible particular risk and steps would have been taken to 

avoid that risk. 

101 There was some support for the evidence of the two expert witnesses 

as to normal inspection practices from the evidence of employees of the 

defenders. Mr Garden readily accepted that prior to the start of the works, 

an inspection of the works area and adjacent properties would take place. 

Part of the purpose was to check the condition of adjacent properties and 

flag up potential problems. However, so far as he was concerned there 

were no apparent problems with the wall. He did not regard the exposed 

foundation stones as a problem. In his view, a pre-dilapidation survey 

was the responsibility of TC, who would then have to inform AC of any 

problems. He agreed with Mr Gentles that there was a duty on a roads 

engineer to inspect although he did not see the need for a structural 

engineer to do so. Mr Johnston also accepted that there was a duty on 

both AC and TC to inspect, one of the purposes being to check for any 

problems in adjacent properties. TC would never do a pre-dilapidation 

survey however. He agreed with Mr Gentles that there was a duty on the 

contractor to survey and notify the client, in this case AC, about such 

hazards. 

102 Moreover, he said that he did carry out a survey, he did notice a risk 

to the wall arising from the construction of the wall, specifically the 

exposed foundation stones and he concluded that there was therefore a 

risk in working too close to the wall. The risk was both in moving or 

disturbing the stones. Importantly, he says that he notified AC of this risk 

before the works started. But nothing was done. Equally importantly, 

there was no challenge whatsoever to that aspect of Mr Johnston's 

evidence by agents for AC. According to both him and Mr Garden, AC 

was in charge of the works, AC issued instructions and TC followed 



instructions. TC had no autonomous entitlement to alter the works or to 

take action independent of AC as regards protection of the wall. TC was 

expected to survey the area and to pass findings to AC and await 

instructions. That is what its employee did. 

103 Accordingly, all witnesses on this point agreed that there was a duty 

to inspect the wall before works. In fact that was done. Whether there 

should in addition have been a pre-dilapidation survey carried out by a 

structural engineer is in the circumstances perhaps not as important as it 

might have been since on the evidence which I accept, the survey which 

was done by Mr Johnston did identify the vulnerability of the wall and 

the potential risk due to the proposed works. Nonetheless, I do accept the 

evidence of Mr Gentles and Mr Bruce that AC ought to have carried out 

such a survey and prefer their evidence to that of Mr Johnston and Mr 

Garden in that regard. If such a survey had been carried out, it too would 

have revealed the vulnerability of the wall and the risk to it from 

roadworks and would have recommended that steps be taken to protect 

the wall from the works. The result of such a survey should then have 

been communicated by AC to TC and thence to all working on the site, 

down to the “man in the cab” so all were aware of its vulnerability and 

the need to avoid working in such a way as might pose a risk. 

Whether duty breached. 

104 The duty was breached in that no pre-dilapidation survey was carried 

out by AC. Further, AC failed to act on the information it was given by 

TC to it prior to the works starting. Mr Garden saw no danger himself. He 

was in error. He was further in error in not taking action once in receipt of 

the information provided to him by Mr Johnston. He was in charge of the 

works. He ought to have taken steps to see that the wall was not 

endangered by works on the site. Those steps as a minimum would have 

included reconsidering the planned works and giving instructions to TC 

to take care when working in the vicinity of the wall including avoiding 

any activities which might disturb the foundation stones. Such care 

included not only avoiding direct physical contact with the wall and 

foundations but also any other activity which might reasonably have the 

effect of disturbing the wall and foundation stones, such as causing heavy 

vibrations near to the wall. I see no reason why that could not have been 

done and there was no evidence which countered the possibility of such 

steps being taken. Quite simply, AC failed properly to assess the 

vulnerability of the wall at all and therefore failed to consider what steps 

should have been taken to deal with that vulnerability. 

Consequence of breach of duty. 

105 Had the vulnerability been considered, and had adequate preventative 

measures been instructed by AC and followed, the wall in all probability 

would have remained standing. As I say, I give little weight to the view 



expressed by Dr Lavingia that the wall would in any event have collapsed 

later that year. 

106 In the event, the actions of the JCB caused the inner skin of the wall 

to collapse in two parts: I accept the Pursuer's evidence on that aspect 

which was not seriously challenged. As a result of that, all the witnesses 

who spoke on the subject were agreed that the inevitable consequence of 

that was that the wall, at the two affected parts, would require urgently to 

be partially demolished, to make the wall safe and as a precursor to 

rebuilding. Therefore, the Pursuer himself carried out that work on the 

northernmost part of the partially collapsed wall and then covered the 

affected part of the wall with tarpaulin. Before he was able to do the same 

on the much larger southernmost affected part of the wall, AC did that for 

him relying on the authority of the statutory dangerous buildings notice. 

The fact that the work was done on that statutory basis matters not in my 

view. That work had to be done one way or another and it had to be done 

swiftly. I accept Mr Garden's evidence that when he instructed TC to do 

that work, which he supervised, he did so ensuring that the minimum 

necessary part of the wall was brought down. Therefore, no more was 

done than had to be done. The partial demolition of the two parts of the 

wall following the partial collapse of the wall was a necessity which 

flowed directly and naturally from the initial collapse and caused further 

loss. 

Nuisance. 

107 Article 5 of Condescendence avers that the manner in which the 

works were carried out by the second defender, TC, on the instructions 

and supervision of the first defenders, AC, constituted a nuisance. There 

is then imported a reference to article 4. In addition, there is a single 

sentence “works alongside walls which are conducted without fault do 

not result in collapses thereof”, which may be an attempt to make 

reference to the concept of res ipsa loquitor . I regret to say that I find the 

whole of this article of condescendence quite opaque. In my view, there is 

no relevant case of nuisance pled against either defender. Neither is there 

a relevant plea of res ipsa loquitor averred against either defender. 

Duty on the second defender. 

108 So far as the averments on Record are concerned, it is not entirely 

clear quite what duties are alleged to be incumbent on TC as opposed to 

AC. In article 4 of Condescendence, which in the main is directed against 

AC, there is some reference made to TC and “usual practice” and other 

matters. It is difficult to be sure just what is being said here as regards 

duties on TC as opposed to AC. Neither, I regret, is this directly 

addressed in the Pursuer's submissions. In my view, there is no relevant 

duty effectively averred against the second defender in article 4 or article 

5. 



109 In article 6 of condescendence, the duties pled against the second 

defenders (in short) are (1) a duty to take reasonable care for the safety of 

property in the vicinity of the works, (2) a duty to carry out the works 

with the skill and care of competent contractors and (3) a duty to “follow 

normal and accepted practice … to protect the wall by not banging and 

scraping the diggers bucket in the vicinity of the wall.” which I take to be 

a particularisation of duties (1) and (2). There can be little doubt that in 

general terms, the first and second duties were incumbent on the second 

defenders. As regards duty (3) however, there was no evidence of such 

“normal and accepted practice” whatsoever. The evidence led in a 

different direction, that is, a survey would have shown in the case of this 

particular wall (and in fact did show) that precautions were required to be 

taken to protect the wall and that instructions ought to have been given, in 

this case, by AC to TC to take precautions. In other words, there was no 

evidence of what was the “normal and accepted practice” as regards 

banging and scraping of digger buckets etc. It follows that the duty cast in 

these terms was not incumbent on the second defenders. 

110 As regards duties (1) and (2), the content of the duty in the 

circumstances of this case, in my view, was to report to AC the results of 

the inspection carried out by Mr Johnston and then to follow any and all 

reasonable and lawful instructions given to them by AC. The evidence 

clearly showed the very close relationship between the two parties. The 

second defenders were not independent of the first defenders: they were 

partially owned by them. They had hundreds of contracts with one 

another. Indeed, Mr Garden regarded the second defenders as “an arm of 

the Council”. He also made clear that he was in charge and that TC were 

not entitled to do anything different from that specified in the plans 

without his say so. He was on site at least once per week and his junior 

assistants also were on site frequently to exercise supervision. Mr 

Johnston echoed Mr Garden's view of relationship between AC and TC. 

The activities of TC for this contract were wholly under the control of 

AC. On the evidence, both AC and TC accepted that TC should report to 

AC anything of note seen or discovered on site and AC was to decide 

what, if anything was to be done. The unchallenged evidence of Mr 

Johnston was that he did just that. Equally, the unchallenged evidence 

was that no precautionary measures were taken by AC in response to 

what it was told. In my view, TC fulfilled its duty (though of course, such 

a duty was not pled). It therefore follows that the second defender was not 

in breach of its duties to the Pursuer. 

The Delson point. 

111 During the course of the proof, it emerged that it was possible that 

the JCB which caused the wall to collapse was the property of a 

contractor called Delson. It appeared that this came as something of a 



surprise to all concerned. There was no mention of this on Record and in 

particular, no attempt by either defender to deny liability by attributing 

the damage to the wall to this contractor. The parties nonetheless 

attempted in evidence to explore this aspect of the evidence but without 

establishing in much detail what Delson was or its precise relationship to 

the first and second defenders. Nor did the evidence establish the identity 

of the person operating the JCB on 27 January 2009, or who his or her 

employer was. Neither did any party make any attempt to seek 

amendment of the Record in any way. 

112 However, it seems to me that in the final result, the Delson point is 

unimportant. That is because Mr Johnston made it quite clear in his 

evidence, on more than one occasion, that the vehicles owned by Delson 

were “our plant” and that the activities of that plant was wholly under his 

control and direction, that is, under the control and direction of TC. 

Therefore, had I attributed any fault to the second defenders, that fault 

would have encompassed anything done by Delson plant. Moreover, 

given that I have found that AC ought to have given instructions to TC as 

to precautionary measures to be taken to protect the wall, those measures 

would necessarily have applied to TC and any person employed by it 

working on the site as well as any person working directly under the 

control and supervision of TC, including any plant owned by Delson and 

controlled and directed by TC. 

Quantum. 

113 The loss said to have been suffered by the pursuer falls into three 

parts. The first is the damage caused by the initial collapse on 27 January 

2009. Second, the further damage to the wall caused by the partial 

demolition of the wall by both the Pursuer and AC in March 2009. Third, 

the damage to his garden caused by the initial collapse and then partial 

demolition. I am satisfied, as I have set out above, that the losses under 

the first head were caused by the fault of AC. For the reasons I have 

explained above, I am satisfied that the further losses resulting from the 

partial demolition were a natural consequence of the initial collapse and 

are also recoverable. Furthermore, the damage to the Pursuer's garden 

was a nigh inevitable result of the collapse and partial demolition of the 

wall and in my view, those losses were also foreseeable and are 

recoverable. 

114 The evidence on quantum was very brief comprising as it did the 

Pursuer speaking to two quotations for the work done. The writers of the 

quotations were not called. However, I am satisfied that that evidence 

was sufficient evidence of the losses suffered by the Pursuer under these 

three headings. The Pursuer said that he had obtained an estimate from 

Mr Collier as regards the costs of rebuilding the wall. It was implicit in 

his evidence that the estimate he asked for was the cost of making the 



wall good again. That estimate was obtained in July 2012 and is therefore 

a reasonably up-to-date estimate of the current cost of repair. The 

evidence was that there had been little significant change to the state of 

the wall since the partial demolition in March 2009. The estimate 

produced in July 2012 is therefore a reasonably good source for 

assessment of the damage caused in 2009. That estimate necessarily of 

course is the cost of putting the wall right following both the initial 

collapse and the subsequent partial demolition. Similarly, as regards the 

cost of garden work, the Pursuer's evidence was that the garden was 

damaged and the estimate from Mr Thomas Dover represented the cost of 

putting that damage right. 

115 Although the evidence as to loss was very brief, there was very little 

attempt made in cross-examination to challenge the accuracy of the 

quotations. Neither did either defender take the opportunity to lead their 

own evidence as to repair and reinstatement costs. In my view, given that 

relative absence of challenge and standing the Pursuer's clear evidence on 

the matter, the Pursuer has sufficiently established by evidence the extent 

of his loss. This was not in my view a case like Duncan v Gumleys 1987 

SLT 729 where the only evidence there as to loss was inadequate for the 

purpose of establishing the true extent of the loss and where the Lord 

Ordinary did not have any proper basis on which to calculate the loss. 

Here, the evidence as to loss is a clear estimate of the whole damage that 

I have found was due to the fault of AC. Of course, if I had decided this 

case differently, for example had I decided that AC was liable only for 

the initial collapse but not for the partial demolition, then ascertaining the 

loss would have been a much more difficult exercise on the evidence. But 

that is not the position as I have found it. 

116 I should also note that the quotation of Mr Collier proceeds on the 

assumption that the original stone forming part of the wall which was 

demolished and which stone was removed and stored by AC will be made 

available to enable the work to be done. I heard evidence from Mr Garden 

and the Pursuer that AC did indeed remove the stone and store it. I 

assume therefore that as a responsible local authority, AC will now make 

arrangements for that stone, the property of the Pursuer, to be returned to 

the Pursuer at the expense of AC without undue delay so that the wall, so 

long in disrepair, may be rebuilt relatively soon. 

117 Although on Record, the Pursuer sought an award in respect of 

inconvenience, and although it appeared to me that the Pursuer must have 

suffered a considerable amount of inconvenience, no direct evidence was 

led on this. Further, in submissions, the Pursuer's solicitor expressly 

disavowed any claim for inconvenience. I therefore make no award under 

this heading. 

Conclusions 
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118 The result therefore is contained in the interlocutor disposing of the 

subject matter of the action. 

119 As regards expenses, although I was addressed on expenses in 

submissions, no submissions were made to me as regards how expenses 

should be awarded in the event that I found against only one of the 

defenders. I therefore reserve expenses meantime until the parties have 

the opportunity to address me on that matter at a hearing which will be 

fixed in due course. However, if the parties can agree the expenses 

question between themselves without the need for a hearing, they should 

advise my clerk in writing and I will consider making a final interlocutor 

dealing with that question in the manner agreed. 

 

 

 

 

 

 



 


